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WHAT is LAY/? 

TERMS AND EXPRESSIONS 

14 

law 
jurisprudence 

to set forth 
to maintain order 
to resolve disputes 
to impose responsibility 
to have a legal claim against 
'aw and order 
settlement of disputes 
income tax laws 
to fail 
improper deductions 
to be subjected to penalties 
remedies 
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INTRODUCTORY EXERCISES 

 : 

1. In our society law plays an important role. 
2. It is necessary to bear in mind that the law affects people in several ways, 
3. When it helps ordinary people to reach just agreements across social, economic 

and international barriers, law seems to be regarded as a good thing. 
4. When it involves time and money and highlights people's inability to cooperate 

informally, law seems to be an evil, but a necessary one that everyone should 
have a basic knowledge of. 

5. One important distinction made in many countries is between private [or civil) 
and public law. 

6. Civil law concerns disputes among citizens within a country, and public law con 
cerns disputes between citizens and the state or between one state and another. 

7. The English word "law" refers to limits upon various forms of behaviour, 
8. Some laws are descriptive : they simply describe how people, or even natural 

phenomena, usually behave. 
16 ------------------------------------------- . _____________________________________  

g Other laws are prescriptive - they prescribe how people ought to behave. 10 The 
speed limits imposed upon drivers are laws that prescribe how fast we should 
drive. 

GT1 : 

 resolve disputes; to impose responsibility; concept of law; to maintain order; to 
have a legal claim; improper deduction; income tax law; approval and recognition; 
to decide lawsuits, to resolve controversies 

 , 
 "law": 

What is Law? 

In everyday lite people use the word law in many different ways. Actually the word 
law is very difficult to define. There is a field of law that is known as "jurispru-
dence", which analyzes the concept of law and is concerned with the philosophy of 
law. Throughout the centuries people have attempted to define law and to set forth 
its role in society. 

In considering the numerous definitions of law and philosophy of law it must be 
recognized that one of the roles of law is to maintain order and that this is the 
function of the criminal laws. Another role of law is to resolve disputes that arise 
between individuals and to impose responsibility if one person has a legal claim 
against another. Between these two extremes of what might be called law and order 
on the one hand and settlement of disputes on the other, there are many situations 
that cannot be so clearly defined. For example, the income tax laws require that a 
person pay an income tax. If he fails to do so, or if he fails to declare all his income 
or takes improper deductions, he may be subjected to penalties, but he has also 
failed to live up to his obligations to society. In any event it is important that one 
bear in mind that the law is not simply a statement of rules of conduct but is also the 
means whereby remedies are afforded when one person has wronged another. 

In one sense all issues and disputes in our society - political, social, religious, 
economic, or otherwise-ultimately become legal issues to be resolved by the courts. 
Thus it can be said that law is simply what the courts determine it to be as an 
expression of the public will in resolving these issues and disputes. 

Another view of law is that it is a method of social control — an instrument of 
social, political, and economic change.'Really law is both an instrument of change 
and a result of changes that take place in our society. It is difficult to determine 
whether the law brings about changes in our society or whether changes in society 
bring about a change in the law. In our legal system both are true. The law-respond- 
'ng to the goals, desires, needs, and aspirations of society is in a constant state of 
change. Sometimes the law changes more rapidly that does the attitude of the 
majority of society. In this event the law and our legal system provide leadership in 
about  changes.  At  other  times  our  society  is  ahead  of  the  law  in  moving  in  
 ------------- . ------------------------------------------------------------------------------  17 

to wrong 

issues and disputes 
public will 

to be ahead of the law 
generally binding rules 
law responding to the goals 
approval and recognition 
to bring into line with 
essence of law 
to put pressure on legislators 
enactment of laws 
to decide lawsuits 
common law 
case law 
procedural rules 
evidence 
enforcement 

judgjelment 'substantive 
law to resolve 
controversies state 
pressure (action) 

0 



new directions, and changes are brought about by the people who act according to their 
new attitude and convictions. When these changes are accepted by the rest of society, it 
often happens that the law then gives approval and recognition of the changes, and 
the law has thus been brought into line with the changing needs of society. For 
example, in the field of ecology various groups have put pressure on legislators to clean 
up the air and water. As a result of this laws have been enacted that require that devices 
be installed to control pollution. Here the public pressure resulted in the enactment of 
laws and the law was a follower rather than a leader. It is important to note that the law 
is not static - that it is constantly changing and that the impetus for the changes may 
come from many different sources. 

In still another sense law has been defined as the rules and principles that are 
applied by the courts to decide lawsuits. These rules and principles fall into three 
categories: tl) laws that have been passed by legislative bodies, such as the Congress 
and state legislatures, together with the federal Constitution and the state 
constitutions and treaties that have been duly entered into; (2) common law or case law 
— the law that is derived from cases decided by the courts; and (3) procedural rules that 
determine how lawsuits are handled in the courts with regard to rules of evidence, 
enforcement of judgments, appeals, and related matters. It will be noted that the first 
two elements provide the rules that are applied by the courts to decide controversies and 
that the third provides the machinery whereby these rules of what is called substantive 
law are given effect and applied to resolve controversies. 

COMMENTARY 

 "law"  " " , 
,  

 JU]  
: the study of law, commercial law; the 

law of nations,  " ", " "  " -
"  "law"  

] , :  
Bill becomes aJawj the laws of a game . . 

EXERCISES 

: 

1. How do people use the word "law" in everyday life? 
2. What must be recognized in considering numerous definitions and philosophy of 

law? 
3. What do the income tax laws require? 
4. Thus, what can be said about law in connection with all issues and disputes in our 

society? 
18 

5 What is your attitude to the opinion that law is both an instrument of change and a 
result of changes that take place in the society? 

6. What is moving ahead the law or the society? 
7. in what way is the law brought into line with the changing needs of society? 
g. What are the three categories of rules and principles applied by the courts? 
9. What is provided by the elements of these categories? 

IZJ : 

;  to  set  forth;  ;  income  tax  laws;  -
; remedy; ; to put pressure on legisla-

tors, ; case law; ; enforcement;  
; generally binding rules; ; essence of law; 
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SOURCES OF LAW 

TERMS AND EXPRESSIONS 

to be based on judicial decisions 

a federal law 
conform to 
to be in harmony with 

to be basic to 
to be closely related 
the  doctrine of separation  of 

powers the doctrine of 
judicial review 
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statutes enacted by legislatures 

cases decided by the courts 
source of law 
legal system 
to be patterned after... 

to codify laws 
to reduce laws to statutes 
statutes must be in keeping with 

the constitution to overrule 
a statute to violate constitutional 
provisions written law unwritten 
law Also Included under this 
heading 

the law of the land 
case law 
to set forth 
Statutory law 
the product of the legislature 
the product of the courts 
to decide a case 
a lower-court decision 
to write an opinion 
to make up the body of case law 

common law 
to establish a precedent 
to make law 
matters under one's jurisdiction 

ordinance 
20    ----------------------------------------  

— ,  
 

- ,  
—   
-  
— ; - 

... 
—  
- ,  
—  

 
—  ( ) ,  
—   
-  
—  
— ... 

 
... 

-  
-  
 

— , . . 
—  
~  
—  
—  
-  
—  
—   - 

 
—  
—  
—  
— , - 

 
— , , ,  

INTRODUCTORY EXERCISES 

; 

1. Continental systems are sometimes known as codified legal systems. 
2. The Lawmakers of new nations sometimes wanted to show that the legal rights of 

their citizens originated in the state, not in local customs, and thus it was the state 
that was to make law, not the courts. 

3. In order to separate the roles of the legislature and judiciary, it was necessary to 
make laws that were clear and comprehensive. 

4. Versions of Roman law had long influenced many parts of Europe, Including the 
case law traditions of Scotland, but had little impact on English law, 

5. French public law has never been codified, and the French courts have produced 
a great deal of case law in interpreting the codes that became out of date because 
of social change, 

6. The doctrine of judicial review is the heart of the concept of separation of powers. 

 : 

Statutes enacted by legislatures, cases decided by the courts; legal system is pat 
terned after the English legal system; the continental countries have codified their 
!aws; statutes must be in keeping with the constitutions; the courts can overrule a 
statute; to violate constitutional provisions; the law of the land; ordinance; written 
law; a court decides a case; a lower-court decision; the court writes an opinion; make 
UP the body; the common taw; a case once decided establishes a precedent; similar 
controversies are later presented; to be based on judicial decisions; laws must con 
form to; to be in harmony with; to be closely related; the doctrine of separation of 
Powers, the doctrine of judicial review. 
•——--------------------------------------------------------------------------------------  21 



pi        l : 

Sources of Law 

The unique characteristic of American law is that a very substantial part of it is not 
to be found in statutes enacted by legislatures but rather in cases decided by the 
courts. This concept of decided cases as a source of law comes to the USA from 
England. As a matter of fact, the US legal system is patterned after the English legal 
system rather than that of the rest of Europe or any other part of the world. The 
continental countries have codified their laws — reduced them to statutes — so 
that the main source of law in those countries is to be found in the statutes rather 
than in the cases. 

In the USA statutes must be in keeping with the constitutions - federal and 
state - and the courts can overrule a statute that is found to violate constitutional 
provisions. Statutes and constitutions are classified as "written law". Also included 
under this heading are treaties that by the federal constitution are also a part of the 
law of the land. Case law, as opposed to written law, is not set forth formally but is 
derived from an analysis of each case that uncovers what legal propositions the case 
stands for. It is nor proper to call this "unwritten" law because it is in fact in writing. 
However, it must be distinguished from statutory law in that it is not the product of 
the legislature but is rather the product of the courts. When a court decides a case, 
particularly upon an appeal from a lower-court decision, the court writes an opinion 
setting forth among other things the reasons for its decision. From these written 
opinions rules of law can be deduced, and these make up the body of what is called 
case law or common law. The basic characteristic of the common law is that a case 
once decided establishes a precedent that will be followed by the courts when 
similar controversies are later presented. 

A third source of law is administrative law. Federal, state, and local administra-
tive agencies make law by promulgating rules and regulations as well as by making 
decisions concerning matters under their jurisdiction. 

In summary, in the USA taw comes from written laws such as constitutions, 
statutes, ordinances and treaties; from case law, which is based on judicial deci-
sions; and from the rules and decisions of administrative agencies. 

The Constitution of the United States and the constitutions of the various states 
are the fundamental written law in this country. A federal law must not violate the 
U.S. Constitution. All state laws must conform to or be in harmony with the federal 
Constitution as well as with the constitution of the state. 

There are two very important principles of constitutional law that are basic to the 
US judicial system. They are closely related to each other and are known as the 
doctrine of separation of powers and the doctrine of judicial review. 

COMMENTARY 

,  
, ,  
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 "Sources of Law" -

: " " -
, : cases 

decided by courts — , ;  legal — , to 
make law — . 

,  
. 

: 

\. Where is a very substantial part of American law to be found? 
2. Where does the concept of decided cases as a source of law come to the USA 

from? 
3. What have the continental countries done with their laws? 
4. What are the relations between the statutes and the constitutions in the USA? 
5. What is meant under the heading "written law"? 
6. Is case law written or unwritten? 
7. What is the basic characteristic of the common law? 
8. What makes the third source of American Law? 

9. In summary, what are the main sources of American law? 
10, What are the important principals of constitutional law? 
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case law 
common law 
the concept of precedent 
doctrine of stare decisis 
to be contrasted with (to) 
the concept of res adjudicate 
the matter is closed 
the conclusion of the lawsuit 
the loosing party 
to decide the dispute 
a court of competent jurisdiction 
written opinion 

in deciding subsequent cases 
subordinate courts to be bound by 
the rule of law the parties 
involved^ 

to provide both certainty and pre-
dictability 

reliance upon precedent to 
rely on prior decisions legal 
significance reasonable 
certainty to renounce 
precedent an unpopular court 
ruling to overrule 
the common-law system 
the continental law 
judicial decision 'o be 
beyond the grasp 

'ayinen 
Private law 
l° govern one's conduct 
the advice of legal counsel 
codified law system 
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CASE LAW AND 
CODIFIED LAW SYSTEMS 

TERMS AMD EXPRESSIONS 



INTRODUCTORY EXERCISES 

  
): 

) 
1. Common Law is a system in which legal decisions are based upon decisions in 

previous cases and on customs, rather than on detailed written laws. 
2. It is sometimes called case law and originally developed in England. 
3. Common law is an important part of the legal systems of many countries which 

have been influenced by English law, such as the USA and India. 
(b) 

1. Continental Law is a system in which legal decisions are usually made by apply 
ing detailed written laws to the case in question. 

2. Various forms of continental law are found in continental Europe and  parts of 
Asia, Africa and Latin America. 

3. It is sometimes known as Roman Law because it was influenced by the laws 
developed in ancient Rome. 

4. It is also sometimes known as codified law because the system often requires laws 
to be written in the form of precise, detailed codes. 

  
): 

The doctrine of stare decisis: to stand by decisions and not to disturb what is settled; 
the concept of res adjudicata; the matter is closed; at the conclusion of the lawsuit; 
the loosing party; to ask a court to decide the dispute; a written opinion; to set forth 
the rule; in deciding subsequent cases; subordinate courts; in the same jurisdiction; to 
be bound by the rule of law; to affect persons; the parties involved; to provide both 
certainty and predictability; reliance upon precedent; legal issues; areas of the law; a 
certain legal effect; to rely on prior decisions; the legal significance; to renounce 
precedent; an unpopular court ruling; several inherent difficulties; to place "the law" 
beyond the actual knowledge; the total body of ruling case law; to be beyond the 
grasp of lawyers; the advice of legal council. 

      ,  
 

}: 

Case Law 

Case Jaw, or common law, is based on the concept of precedent and the doctrine of 
stare decisis, which means "to stand by decisions and not to disturb what is settled". 

This means that the case has established a precedent. The doctrine of stare decisis 
must be contrasted with the concept of res adjudicata, which means that the "thing 
has been decided". Res adjudicata applies when, between the patties themselves, 
the matter is closed at the conclusion of the lawsuit. The losing party cannot again 
ask  a  court  to  decide  the  dispute.  Stare  decisis  means  that  a  court  of  competent  
jurisdiction has decided a controversy and has, in a written opinion, set forth the 
rule or principle that formed the basis for its decision, so that rule or principle will 
be followed by the court In deciding subsequent cases. Likewise, subordinate courts 
in the same jurisdiction will be bound by the rule of law set forth in the decision. 
Stare decisis, then, affects persons who are not parties to the lawsuit, but res adjudi-
cata applies only to the parties involved. 

Stare decisis provides both certainty and predictability to the law. It is also 
expedient. Through reliance upon precedent established in prior cases the common 
taw has resolved many legal issues and brought stability into many areas of the law, 
such as the law of contracts. The doctrine of stare decisis provides a system wherein 
a businessman may act in a certain way with confidence that his action will have a 
certain legal effect. People can rely on prior decisions and, knowing the legal 
significance of their action, act accordingly. There is reasonable certainty as to the 
results of conduct. Courts usually hesitate to renounce precedent and generally 
assume that if a principle or rule of law announced in a former judicial decision is 
unfair or contrary to public policy, it will be changed by legislation. It is important 
to note that an unpopular court ruling can usually be changed or overruled by 
statute. Precedent has more force on trial courts than on courts of review; the latter 
have the power to make precedent in the first instance. 

The common-law system as used in the United States has several inherent diffi-
culties. First of all, the unbelievably large volume of judicial decisions, each possi-
bly creating precedent, places "the law" beyond the actual knowledge of lawyers, 
let alone laymen. Large Law firms employ lawyers whose sole task is to search the 
case reports for "the law" to be used in lawsuits and in advising their clients. Legal 
research involves the examination of cases in hundreds of volumes. Because the 
total body of ruling case law is beyond the grasp of lawyers, it is obvious that 
laymen who are supposed to know the law and govern their conduct accordingly do 
not know the law and cannot always follow it, even with the advice of legal counsel. 

: 

\. What concept is the case law based on? 
2. What does res adjudicata mean? 
3. What persons does stare decisis affect and what parties does res adjudicata apply 

to? 
4. What does the doctrine of stare decisis provide for a businessman? 
5. What is the attitude of courts towards renouncing precedent? 
6. What are the inherent difficulties of the common-law system in the United States? 
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-
: stare decisis — 

", ; res — , 
, , ; res judicata (adjudicate) — "pec " — -

-
; mens  — , ;  alia enormia —  

 ( -
); alius — -

, ; habeas corpus —  
, -

; pro and con (contra) — -
; venire (facias) —  

. . 
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A court of competent jurisdiction; ; common law; 
; to decide subsequent cases; ; the parties involved; 

; legal significance; ; 
judicial decision; ; to be beyond the grasp; ; cod-
ified Law system; ; canon law; market relations;  
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: 
"What Is Law?, "Sources of Law','"Law Systems'.' TERMS AND EXPRESSIONS 

  

30 

classifications of Law 
aspects of law legal 
principals rules of law 

to decide lawsuits 'egal 
procedure to conduct a 
trial to take an appeal 
lto enforce judgement 

Procedural law 
to enforce and protect rights 

an agreement 
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— ,  
— , , - 

 
— ,  
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to be entitled to damages 
public and private law to be 
concerned with 

constitutional law administrative 
law the multitude of 
administrative 

agencies 
criminal law 
general maxim 

to provide punishment for violation 
of law to encompass 

the subjects 

tort 
property 
law of contract 
subject of sale 
commercial paper 
agency 

business organization 
business law 

law of torts 
source of litigation 
wrong 
to predicate upon 
to compensate smb. for the loss 
private property 
basic ingredient 
will 
trust 

estate in land 
persona] property 

bailment 
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INTRODUCTORY EXERCISES  

: 

1 The law is a civilizing influence within a society. 
2 The law must have something to do with rules and their enforcement. 
3 Civil and Criminal law, this is the most basic of classifications, 
4 Very broadly, criminal law is concerned with the general well being and civil law 

with individual rights and duties. 
 

5. Civil law is sometimes called private law for the obvious reason of its content. 
6. Another way of classifying the law is to split it between municipal and public 

international law. 
?. Municipal law is the law of one state. 
8. Public international law regulates dealings between different states and it is largely 

made up of treaties, conventions and international agreements. 

 : 

 understand the many different aspects of law; there are many legal principles; in 
order to decide lawsuits; how the trial is conducted; how appeals are taken; rights 
are enforced and protected; A claims that  has breached the agreement; they 
constitute procedural law; the agreement was enforceable; substantive law of con-
tracts; areas of public and private law; bodies of law; the multitude of administrative 
agencies; general maxims; to provide punishment for violation of these laws; to be 
subdivided into the subjects; a part of the total body of law; civilized society people; 
property is the basic ingredient in our economic system. 

] : 

Classifications of Law 

In order to understand the many different aspects of law it is helpful to look at the 
various areas or classifications of iaw. There are many legal principles or rules of 
law that are found in statutes, cases decided by courts, and other sources that are 
applied by the courts in order to decide lawsuits, and these rules or principles of [aw 
are classified as substantive law. On the other hand, the legal procedures that pro* 
vide how a lawsuit is begun, how the trial is conducted, how appeals are taken, and 
how a judgment is enforced are called procedural law. In other words, substantive 
!aw is that part of the law that defines rights, and procedural law establishes the 
Procedures whereby rights are enforced and protected. For example, A and  have 
entered into an agreement, and A claims that  has breached the agreement. The 
rules that provide for bringing  into court and for the conduct of the trial are rather 
mechanica) and they constitute procedural law. Whether the agreement was en-
forceable and whether A is entitled to damages are matters of substance and would 
^determined on the basis of the substantive law of contracts. 
-—— ----- . ----------------------------------- : ------------------------------------------------ 33 



6   n       Se   int° areas of Public and Prtvate law Public law 

of       h     w t ha t a f f ec t  "* pu bl i c 9ene ra»y ;  p r iva t« t ew 'nc tu d« «» 
of the law that are concerned with the relationship between individuals. 

^ int° ^^ 96neral Cate9°ries: 1 constitutional law, 
      * "9^ P"4* "* d u t i e s  o f  fe r fe r al  a nd  «*» *«*» :  

, Const.tut.on and the constitutions of the various states; (2) 
c i u c h         , 1lCODCemed •  the multitude of administrative agen- 

N ? t i ± ,  r Z  1  ^ ^  * » * * » * » .  * *  ™ * *  Tr a de  C o m mi s s i o n ,  
° " *elat'OIlS, ^ '"  (3) criminal law, which consists of 

!     l f°rbid Certain conduct « ^^ detrimental to the  9enerally 
 Provides P^ishment for violations of 

1"uch more th™ "" 
conl"cl

 
our economic system, and the lra>t

 

Family Law —      . 
: 

Criminal Law —      ; 
Constitutional Law         —      ; 
International Law —      . 

 
. 

,  " "  
: legal, law, lawful; right, rightful, 

 " " - "right"  "law":  — 
civil rights;  — case law . . 

: 

\. What is substantive law according to the classification of law? 
1. What is procedural law? 
3. Into what areas is law frequently classified? 
4. What does public law include? 
5. Into what three general categories may public law be divided?' 
6. What is private law? 
7. What is the primary source of litigation in the country? 
8. May the law of properly be thought of as a branch of the law of contracts? 
9. What is property? 

 : 

Personal property; ; commercial paper; -
; to provide punishment for violation of law; ; 

to decide lawsuits; ; to take an appeal; -
; to breach an agreement; ; legal 

principals; ; business law;  
; rules of law. 

  

Law of Contracts 
Law of Torts 
Law of Trusts 

q». 

; 
; 
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private law 
civil law 

branch of Law 
public law 
disputes among citizens 
disputes between citizens and the 

state law 
of contracts 

law of torts law 
of trusts 

state law 

probate law family law 
criminal law procedural 
criminal law well being 
constitutional law private 
citizen inheritance 

unjust enrichment 

law of persons 
legal remedies 
criminal procedure 

civil procedure 

to bring a criminal prosecution  
against 
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INTRODUCTORY EXERCISES 

  
): 

1. Civil law concerns disputes among citizens within a country, 
2. Public law concerns disputes between citizens and the state or between one state 

and another. 
3. Most countries make a rather clear distinction between civil and criminal proce 

dures. 
4. An English criminal court may force a defendant to pay a fine as punishment for 

his crime. 
5. Both California and Louisiana have continental systems of law. 

6. Continental systems are sometimes known as codified legal systems. 
7. A constitution is the political and ideological structure within which a system of 

laws operate. 

8. Most countries have a formal written Constitution describing how laws are to be 
made and enforced. 

 
: 

1.  
2.  
3.  

 

 

 
4.  
5.  

 
6. , 

 
7. , ,  
8. ,  

 
9.  
10.  

civil action 
prosecution 
plaintiff 
defendant 
legislative system 
subordinate act 

1. probate law 
2. public law 
3. legal remedies 

4. law of torts 
5. unjust enrichment 
6. well being 
7. private law 
8. law of trusts 

9. prosecution 
10. plaintiff 
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12. ,  
13. ,  
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Civil and Public Law 

In many countries a distinction is made between private [or civil) and public law. 
Civil law concerns disputes among citizens within a country, and public law con-
cerns disputes between citizens and the state, or between one state and another. 

The main categories of English civil law ate: 
Law of Contracts; binding agreements between people (or companies); Law of 
Torts: wrongs committed by one individual against another individual's person, 
property or reputation; 

Law of Trusts, arrangements whereby a person administers property for another 
person's benefit rather than his own Land Law; 

Probate Law: arrangements for dealing with property after the owner's death; 
Family Law. 
The main categories of public law are: 
Criminal Law: wrongs which, even when committed against an individual, are 

considered to harm the well-being of society in general; 
Constitutional Law: regulation of how the law operates and of the relation be-

tween private citizen and government; 
International Law: regulation of relations between governments and also be-

tween private citizens of one country and those of another. 
In codified systems there are codes that correspond to these categories, for exam-

ple, France's Code Civil and Code Penal. Justinian's Roman codes covered such 
areas of law as contracts, property, Inheritance, torts, the family, unjust enrichment, 
the law of persons, and legal remedies, but said little about criminal law. Conse-
quently, most Continental criminal codes are entirely modern inventions. 

Most countries make a rather clear distinction between civil and criminal proce-
dures. Although some systems, including the English, allow a private citizen to 
bring a criminal prosecution against another citizen, criminal actions are nearly 
always started by the state. Civil actions, on the other hand, are usually started by 
the individuals. 

In Anglo-American law, the party bringing a criminal action (that is, in most 
cases, 
the state) is called the prosecution, but the party bringing a civil action is the plain 
tiff. In both kinds of action the other party is known as the defendant. A criminal case 

against a person called Ms. Brown would be described as "The People vs.(= versus, 
or against) Brown" in the United States and "R. (Regina, that is, the Queen) vs. 
 ----------------------------------------------------------------------------------------------- 39 

11. inheritance 

12. criminal procedures 
13. wrong 



Brown" In England. But a civil action between Ms. Brown and a Mr. White wouid be 
"Brown vs. White" if it was started by Brown, and "White vs. Brown" if it was started 
by Mr. White. 

; "f pay  HCKO ". -
 " " 

— procedural criminal law.  " '' -
 "economic" « . 

: 

1. What is the main distinction between private and public law in many countries? 
2. What are the main categories of English civil law? 
3. What law deals with binding agreements between people (or companies)? 
4. What is meant under the term "torts"? 
5. What law deals with the arrangements whereby a person administers property for 

another person's benefit? 
6. What are the main categories of English public law? 
7. What wrongs does the Criminal Law deal with? 
8. What Law regulates the relations between private citizens and the government? 
9. What does International Law regulate? 

 

10. In what way are the categories, mentioned in the text, represented in codified 
systems? 

11. Who usually starts a criminal action and a civil action. 
12. What are the parties to a case in Anglo-American law? 
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8.  (legal norm), 
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(normative act), 
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law of contracts to be 
binding in law to be 
legally bound offer 
real offer 

acceptance 

the parties 
consideration 

valuable consideration 

to be guided by decisions 
legal principal reasonable 
observer 

an advertisement 
contractor 

capacity of contractor 

to be legally entitled to contract 

to enforce an agreement 
remedy 
breach of contract 
party in breach 
damages 
the court must be satisfied to 
claim damages for mental dis-
tress 
to award damages the first claim 
was reasonable the second was 
too remote 
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remoteness 
to carry out the contract 
specific performance 

injunction 
inadequacies 
suit 

 

1.  
2.  
3.  
4.  

 
5.  
6.  

7.  
8.  

 
,  10.  

 

 

—  
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—  
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1. to enforce an agreement 
2. capacity of contractor 
3. to be legally bound 
4. to make a contract 

5. acceptance 
6. offer 
7. to be guided by decisions 
8. valuable consideration 

9. contractor 
10, to be legally entitled to a contract 

INTRODUCTORY EXERCISES 

 
: 

f4  ; 

1.  
. 

2. All institutions of Law of Contracts of England developed mainly due to the court 
practice. 

3.  [promise)  
, . 

4. It means that the contractor has the right to sue, i.e. the agreement is binding in 
law. 

5.  XIV ,  
,  

, ,  
TJ    -      

, . 
44 

 : PRESSI ( HERSON )



 

6. In case of breach of the assumed 
promise a remedy was provided 
in the form of 
a special suit. 

7.  
,  

 
 
 

,  
. 

8. Thus, the doctrine of 
consideration was gradually 
developing. 

Cl
 

; 

Law of Contracts 

English law textbooks often 
describe a contract as an 
agreement which is made between 
two or more parties and which is 
binding in law. In order to be 
binding in law the agreement must 
include an offer and an 
acceptance of that offer. The 
parties must agree to contract on 
certain terms, that is, they must 
know  what  are  they  agreeing  to  
(but they need not know that their 
agreement can be described in law 
as a contract). They must have 
intended to be legally bound: there 
would be no contract if, for 
example, they were just joking 
when they made the agreement. 
And valuable consideration must 
have  been  given  by  the  person  to  
whom a promise was made. In this 
case, consideration is a legal word 
to describe something a person has 
given, or done, or agreed not to 
do, when making the contract. 

When a court is deciding if a 
contract has been made, it must 
consider all these elements. In 

common law countries, the judge will be 
guided by decisions made in previous 
cases. If the judge is dealing with a 
problem which has never arisen before he 
must make a decision based upon general 
legal principles, and this decision will 
become a precedent for other judges in 
similar cases in the future. The most 
important principle guiding a judge is 
whether a reasonable observer of the 
agreement would decide that it was a 
contract. But sometimes decisions seem 
very technical because lawyers try to 
explain exactly why a decision has been 
made, even when that decision appears to 
be obvious common sense. Of course 
exact explanations are even more 
important when the decision does not 
appear to be common sense. By looking at 
some of the elements of a contract, we can 
see how important cases have helped to 
develop English law. 

One principle of English contract 
law is that there must be offer and accep-
tance. An advertisement to sell something 
is not normally considered an offer. If I 
see an add in a newspaper offering to sell 
a car, and I telephone the advertiser and 
agree to buy it, the seller is not obliged to 
sell it to me. This is because the law 
considers  that  the  real  offer  is  when  I  
contact the seller asking to buy the car. 
The seller may then decide whether to 
accept or reject my offer. This is the 
reason  a  store  does  not  have  to  sell  you  
the goods it displays tor sale. 

Most systems of law have similar 
requirements about offer and acceptance, 
legal intention, and consideration. They 
also consider the capacity of contractors; 
that is. whether they were legally entitled 
to contract. In English law there are some 
special rules if one of the contractors is a 
company, rather than an individual, under 
the age of 18, or insane. Legal systems 
have rules for interpreting contracts in 
which 
one or more contractors made a mistake 
or  was  pressured  or  tricked  into  making  
an 
' ------------------------------------------------------------------------------------- : ---------  45 



agreement, and rules for dealing with illegal contracts. For example, under English 
law a contractor cannot enforce an agreement against another party if the agree-
ment was to commit a crime. 

: 

1. ? 
2. ? 
3. ? 
4. ? 
5.  

? 
6. ? 
7.  

? 
8.  

? 
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Remedies 

Once a court decides that there has been a breach of contract, it must then judge 
how the party in breach must compensate the other party. The usual award is 
damages  -  monetary  compensation.  The  court  must  be  satisfied  that  there  was  a  
contract, that one party is in breach, and that the other party has suffered some loss 
because of the breach. In addition to financial loss a plaintiff sometimes tries to 
claim damages for mental distress caused by the breach of contract. Such claims 
are less successful in Britain than in the US, except for holiday contracts (though 
often successful in tort actions). 

A court will award damages only for loss closely connected with the defendant's 
breach. For example, in the 1949 English case of Victoria Laundry vs. Newman 
Industries,  the  defendants  were  five  months  late  in  delivering  a  new boiler  for  the  
laundry. The laundry claimed damages first for profits they would probably have 
made by being able to increase their regular laundry customers if they had had the 
boiler on time; and second, for profits they might have made if the boiler had 
enabled them to take on new dyeing contracts. The court decided that the first 
claim was reasonable but that the second was too remote. Remoteness is an impor 
tant concept in both contract and tort. ________________________________ ,-, 

0 

 

 : PRESSI ( HERSON )



In deciding just how much in damages to a^vard, English and American courts try 
to put the plaintiff into the same financial posStion that he would have been in if the 
defendant had carried out the contract 

Instead of damages, a plaintiff sometimes esks the court to force the other con-
tractor to carry out the contract. In English le^w this is called specific performance. 
The court will not agree to do this if it causes fcnardship to the defendant, however, or 
if it is no longer possible or practical to carry Out the contract. Sometimes the court 
decides to award damages instead ol specific performance, and sometimes it awards 
both. A plaintiff may also ask the court to a\^rard an injunction against the defen-
dant, that is, to order the defendant not to do> something which would be in breach 
of contract. Specific performance and injunctions are remedies which were devel-
oped by the courts of equity because of inadequacies in the common law courts. 
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CIVIL LAW. 
LAW OF TORTS   (  

): 
  

law of Torts 
wrongful act tort of 
conversion 

to be the subject of civil law dis-
putes 

criminal prosecution to have 
enough evidence public law 
and order tortions ['txtjuasj 
act tort of trespass 

to sue 
tort of nuisance 
tort of negligence 
breach of a legal duty of care 

vicarious [vai'kearias] liability to 
be remediable in tort 

tortfeaser (committer of the tort) 

to give smb the legal capacity to 
sue 

wrongdoing 

a contractual relationship tort 
of defamation Employers 
Liability Act 
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1. There are important differences between the law of tort and the law of contract, 1. 
If a person suffers directly from someone else's breach of contract, he does not 

have the capacity to sue in contract unless he was a party to the contract (there 
are a few special exceptions), 

3. But he may be able to show that the breach represents a tort committed against 
him. 

4. In general, almost anyone may sue or be sued in tort - a child, someone who is 
mentally sick, even someone who has died. 

5. In such cases, the action will be conducted in or against their name by another 
authorized person. 

6. However, in some torts there are specific rules about who may sue or be sued. 
7. It often happens that a person who suffers a wrong finds that he has the choice in 

the law of contract to sue either in the law of contract or in tort. 
8. For example, if a taxi passenger is injured in the taxi because of the driver's 

careless driving, he/she could sue the driver for breach of an unwritten contract 
to take the passenger to the agreed place, or the passenger could sue him for the 
tort of negligence. 

9. The choice may depend upon which case is easier to prove and whether the 
passenger is likely to get larger damages under the law of contract or the law of 
tort. 

 : 

Wrongful act among private individuals, English-speaking, the tort of conversion, 
the essential difference between torts and crimes, to be the subject of civil law 
disputes,  to  take  an  action  in  the  law  of  tort,  the  criminal  prosecution,  to  have  
enough evidence, public law and order, to cover a tortious act, the tort of trespass, 
the occupier of an apartment, to seek another action, breach of a legal duty of care, 
the concept of vicarious liability, to sue the employer, to be remediable in tort, to 
give smb. the legal capacity to sue, contractual relationship, the tort of defamation, 
the 1969 Employers Liability Act. 

 ( -
): 
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Law of Torts 

The concept of tort, a wrongful act among private individuals, exists in most mod-
em systems of law. The word itself means "wrongful" in French, but is used in the 
most English-speaking common law traditions. 

The definitions of many torts closely resemble definitions of crimes. For example, 
the tort of conversion in English law covers taking, destroying or selling someone 
ebe's goods, as does the crime of theft. When a tort is committed, the same act is 
often also a crime. But the essential difference between torts and crimes is that the 
former are the subject of civil law disputes between private individuals, and the 
latter are prosecuted by the state. Sometimes an individual takes an action in the 
law of tort because he has been the victim of the crime but has gained no benefit 
from the criminal prosecution. Sometimes there is no criminal prosecution because 
the police do not feel they have enough evidence or they feel that the matter is 
more of a private dispute than one involving public law and order. And sometimes 
it is difficult to find a criminal law which covers a tortious act. For example, simply 
entering land without the owner's permission is not a crime in English law. It is 
however, the tort of trespass. 

The occupier of an apartment, for example, may sue in the tort of nuisance if he 
is injured by broken glass falling from his neighbor's apartment. But if a visitor is 
also injured he has no right under this tort and would have to seek another action, 
such as in the tort of negligence (breach of a legal duty of care). 

Under the concept of vicarious liability (liability on behalf of someone else) it 
may be possible to sue the employer of a person who commits a tort in the normal 
course of his employment. This may be useful if high damages are being sought, 
since a defendant cannot be forced to pay more money than he has. 

Of course, not every wrong committed in society is remediable in tort; the plain-
tiff has to show that he has suffered an action recognized as a tortious one, and he 
must show that his relation to the tortfeaser (committer of the tort) gives him the 
legal capacity to sue. Nevertheless, the law of tort covers a wide area of wrongdo-
ings which may help those not in a contractual relationship. The tort of nuisance 
covers many situations where even though no property is taken or trespassed upon, 
your enjoyment of land is interfered with, for example, by a neighbour who creates 
too much noise or whose rubbish causes unpleasant smells. The tort of defamation 
covers attacks against someone's reputation through the written or spoken word. 
The tort of negligence has particularly wide application. Some torts are known as 
statutory torts — the kind of breach of duty which must be proved is defined in a 
statute. For example, injury suffered because of defective factory equipment may 
lead to a negligence action regulated by the 1969 Employers Liability Act. 
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Committer of tort, at 11 a.m., tort of defamation, in 1850, criminal prosecution, the 
tort of trespass, law of torts. October 25, public law and order, tortfeaser. 
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1. Entering land without the owner's permission is... 
2. Breach of a legal duty of care is... 
3. Liability on behalf of someone else is... 
4. Committer of the tort is... 
5. Attacks against someone's reputation through 

the written or spoken word are covered by... 

 "Law of Torts"  5-7 . 
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1. vicarious liability 
2. a tortfeasei 
3. the tort of defamation 
4. the tort of trespass 
5. the tort of negligence 
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law of trusts 

trust 

trustee 

the legal owner 
fiduciary 
beneficiary 

law of equity to 
impose trust 
express trust 

a settlor/settler       a 
settler of trust     J 

private trust 

other trusts are implied 
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INTRODUCTORY EXERCISES 

  (  
): 

1. Unlike contracts, trusts can be enforced by a third party, the beneficiary. 
2. It is not necessary for the beneficiary to have given any consideration, 
3. If the trustee fails to do his duty he may be liable in an action for breach of trust. 
4. This may result in an injunction, or even a personal action against him, for 

example, to gain property which has been misappropriated. 
 

5. A trust may have a single trustee or several. It may also have several beneficia 
ries. 

6. Sometimes trustees are also beneficiaries under the trust. 
 

7. A trust may also be administered by a trust corporation, as in the case of public 
charities. 

8. Trust law is also relevant to the administration of property when, someone dies. 
9. Under Anglo-American law the dead person's property passes immediately to 

administrators (called executors if the dead person left a will). 
10. They become the legal owners of the dead person's property, and hold it on trust 

until they have paid debts and taxes and can pass it on to those entitled to 
inherit, their position is very similar to that of a trustee. 

  
 Law of Trusts : 

A trust is an agreement; on behalf of someone else; to be held in the name of 
trustees; the legal owners of the money; to have the power to invest; to act in the 
interests of the children; beneficiaries; to make personal profit; a creation of the law 
of equity; common law countries; to impose trusts; the trustee; the original intention; 
to have legal rights; to owe special responsibilities to others; express trusts; a settlor; 
the person appointed to be a trustee; constructive trusts; the beneficial interest; the 
proceeds; constructive trustee. 

make other decisions about it. But they are required to act only in the interests of 
the children, known as the beneficiaries of the trust, and they must not make any 
personal profit. 

The concept of a trust is a creation of the law of equity. It is thus unique to 
common law countries such as the United States and most of the Commonwealth, 
although many countries, such as Japan have statutes which effectively impose 
trusts in certain cases. Even though the common law and equitable systems have 
long been merged, we still talk about the beneficiaries of a trust having ah "equita-
ble" interest in the property, the trustees a "legal" interest. In addition, the original 
intention of equity still survives: to limit the powers of those who have legal rights 
but owe special responsibilities to others. 

Some trusts are known as express trusts, having been intentionally created by 
someone with property to transfer (a settlor). The example is an express private 
trust. Other trusts are Implied - the law presumes that the settlor intended to 
create  a  trust  even though he  did  not  expressly  say  so.  In  all  of  these  cases,  the  
person appointed to be a trustee has a choice whether or not to accept the appoint-
ment when the trust is created. But some trusts are constructive: the law imposes a 
trust and obliges the legal owner of property to consider the beneficial interest of 
another person, A common example of this is when the seller of a house is obliged 
to give a proportion of the proceeds to a former spouse who once lived there with 
him. Directors of companies and solicitors are often in the position of a constructive 
trustee regarding property under their control. 

: 

1. ? 
2. ? 
3. ? 
4. ? 
5. , - 

? 
6.  

? 

  

  
: \ 

Law of Trusts 

A trust is an agreement whereby property is held and controlled by someone on 
behalf  of  someone  else.  A  common  example  of  this  is  where  someone  dies  and  
leaves money for grandchildren who are too young to deal with it themselves. The 
money will be held in the name of trustees — for example, the children's parents. 
They will be the legal owners of the money and will have the power to invest and 
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Common law, income tax laws, next Thursday, to impose responsibility, approval 
and recognition, to decide lawsuits, in 1973, substantive law, case law, to reduce] 
laws to statutes, a federal law, to be contrasted with (to), written opinion, subordi-' 
nate courts; law of torts, to provide certainty and predictability, probate law, layman,? 
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 . 
: 

\.  
, 

2. Civil law concerns disputes among citizens within a country, and public law 
concerns disputes between citizens and the state or between one state and another. 

3.  
? 

4. The main categories of civil law are: Law of contracts, Law of Torts, Law of Trusts, 
Probate Law, Family Law, and the public law covers Criminal Law, Constitutional 
Law and International Law. 

5. ? 
6. All of them are the branches of the Russian Federation System of Law, 
7.  

: , , , 
, . 

PJ  "CMI Law and Its Categories"  5-7 . 

62 

PUBLIC LAW. 
CRIMINAL LAW 

TERMS AND EXPRESSIONS 

 
 

,  
 

 
-

 
 

 
- ,  
-  

- 
 

- ,  
- 

 
-   

-  ( )  ( - 
)  ( -

) 
-  
-   
-  
- ;  ( )  ; 

 
 -

  
- ;  
- ; ,  
-  ( ); - 

 
-  
-  
- ;  
-  
-  
- , ( ) - 

 
 ----------------------------------------------  63 

LESSON 
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criminal law 
crimes 
acts which the state considers to 

be wrong to punish to 
consider guilty of a crime 

to commit a crime 
suspect 
felony 
to show evidence of innocence 

Misdemeanour [' misdi' mi: ] 

to prove srab's guilt 
to be detailed in statutes 

theft 
Theft Act 
to appropriate property 
burglary 

act of violence 
robbery criminal 
act 

criminal state of mind 
actus reus ( .) mens 
rea ( ,) slaughter 
mans laughter murder 
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INTRODUCTORY EXERCISES 

Q  {  
); 

1. Criminal Law is that part of the land which is concerned with crimes. 
2. A crime is an act or default which prejudices the interest of the community and is 

forbidden by the law under pain of punishment. 
3. It is an offence against the state, as contrasted with a tort or civil wrong, which is 

a violation of a right of an individual and which does not lead to punishment. 
4. The English criminal law has never been reduced to a single code but many 

particular topics have been codified by separate statutes, for example, the Larce 
ny Act (1916), 

5- The most important categories of crime in England and the United States are 
felony and misdemeanour. 

6. High Treason is the most serious crime known to English law. 
?. There is no death penalty in Britain, except for treason. It was abolished for all 

other offences in 1969. 
8. Public opinion polls often show a majority in favour of its return, a majority of 

MPs has always been against it. 
9. For murderers, there is an obligatory life sentence. However, "life" does not 

normally mean life. 
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malice aforethought 
intention computer 
crime 

to break the law a 
considered crime 

suicide 
blasphemy 
to decriminalize 

discrimination against someone on 
the grounds of race or sex 

to acknowledge/recognize as a 
crime euthanasia 
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: 

The law regulating the relations between citizens and the state; acts which the state 
considers to be wrong; legal systems; to be considered guilty of a crime; to show 
evidence of one's innocence; to prove one's guilt; these elements are usually recorded 
in statutes; common law crimes; case law; the crime of theft; dishonestly appro-
priating property belonging to another; further definitions of each element; to de-
fine in detail crimes; to commit an act of violence; robbery; burglary; criminal act; 
criminal state of mind; actus reus; mens rea; malice aforethought, definition of in-
tent; to pass a new law; in most industrialized countries; to deal with computer 
crimes; the fastest growing areas of the law; to review the ideas; to acknowledge as 
a crime; prescribed places; to be unlawful. 

COMMENTARY 

 " -
, : 

1) homicide — ; ; 
2) manslaughter -  ( ! ; 
3) murder —  (  
); 

4) slaughter -  (  
). 

 " ": 
Manslaughter may be defined as culpable homicide without any of 
those features which are the evidence of "malice aforethought". 

  
): 

Criminal Law 

Criminal law is categorized as a part of public law - the law regulating the relations 
between citizens and the state. Crimes can be thought of as acts which the state 
considers to be wrong and which can be punished by the state. 

hi many legal systems it is an important principle that a person cannot be consid-
ered guilty of a crime until the state proves he committed it. The suspect himself 
need not prove anything, although he will of course help himself if he can show 
evidence of his innocence. The state must prove his guilt according to high stan-
dards, and for each crime there are precise elements which must be proven. In 
codified systems, these elements are usually recorded in statutes. In common law 
systems, the elements of some crimes are detailed in statutes; others, known as 
"common law crimes", are still described mostly in case law. Even where there is a 
 -------------------------------------------------------------- . -----------------------: ---------   
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precise statute, the case law interpreting the statute may be very important since the 
circumstances of each crime may be very different. 

For example, the crime of theft is defined in England under the 1968 Theft Ad 
as: "dishonestly appropriating property belonging to another with the intention of 
permanently depriving the other of it". 

There are further definitions of each element of the definition, such as appropri-
ating, which may mean taking away, destroying, treating as your own, and selling. 
The same Act also defines in detail crimes such as burglary (entering someone's 
land without permission intending to steal or commit an act of violence) and rob-
bery (using force or threats in order to steal from someone). Although the Theft Act 
was intended to cover many possible circumstances, it is still often necessary for the 
courts to refer to case law in order to apply the Act to a new case. For example, in 
the 1985 case of R. vs. Brown, the defendant argued he couldn't be guilty of bur-
glary since he reached through the window of a house without actually going inside. 
However, the court decided a person can be judged to have "entered" a building if ! 
he gets close enough to be able to remove something from it. 

There are usually two important elements to a crime: (1) the criminal act itself: 
and (II) the criminal state of mind of the person when he committed the act. In 
Anglo-American law these are known by the Latin terms of (I) Act us Reus and (II) 
Mens Rea. The differences between these can be explained by using the crime of 1 
murder as an example. 

In  English  law  there  is  a  rather  long  common  law  definition  of  murder.  The  1  
unlawful killing of a human being under the Queen's Peace, with malice afore-j 
thought, so that the victim dies within a year and a day. 

Malice aforethought refers to the mens rea of the crime and is a way of saying; 
that the murderer intended to commit a crime. Of course, the court can never know; 
exactly what was in the head of the killer at the time of the killing, so it has the] 
difficult task of deciding what his intentions must have been. The judgements in; 
many recent cases show that English law is constantly developing its definition of; 
intent. 

Although most criminal laws in the world refer to acts of violence or theft, therel 
are laws regulating almost every kind of human behavior for example, what we do .'I 
with  our  land;  what  we say  and write;  how we run  our  businesses;  even what  we]  
wear. Sometimes governments "create new crimes" by identifying a form of behav- i 
ior and passing a new law to deal with it. In most industrialized countries existing] 
theft laws were not adequate to deal with computer crimes where complex kinds of] 
information are stolen, altered or used to deceive others and thus, new laws have'l  
been passed. 

Technical change is one reason why the criminal law is one of the fastest growing 
areas of the law. Another reason is that the number of crimes committed in some! 
countries seem to be increasing rapidly — although sometimes it is not clear wheth--
er people are breaking the law more, being caught more, or reporting other peo-
ple's crimes more. One more reason is that different societies, or perhaps it is differ-
ent governments, continually review their ideas of what should and shouldn't  be a.i  
considered crime. 
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Homosexual acts, suicide and blasphemy (attacking religion) were once crimes 
in all European countries, but have now mostly been decriminalized. On the other 
hand, discrimination against someone on the grounds of race or sex  was  not  ac-
knowledged as a crime until relatively recently, and is still not r^ogwzed in some 
countries. Recent cases of euthanasia (shortening the life of ^ Sjcjc person) are 
causing re-evaluations of the concept of murder. 

There  are  some  acts  which  are  crimes  in  one  country  but  not  in  another.  For  
example, it is a crime to drink alcohol in Saudi Arabia, but not in Egypt. It is a crime 
to smoke marijuana [maeri'wa:na] in England, but not (in prescribed places) in the 
Netherlands, It is a crime to have more than one wife at the same time in France, but 
not in Indonesia. It is a crime to have an abortion in Ireland, but tiot in Spain. It is a 
crime not to flush a public toilet after use in Singapore, but not  in  Malaysia.  In  
general, however, there is quite a lot of agreement among states $s to which acts are 
criminal A visitor to a foreign country can be sure that stealing, physically attacking 
someone or damaging their property will be unlawful. But the way at dealing with 
people suspected of crime may be different from his own country. 

      (  
}: 

1. ? 
2. ? 
3. , 

? 
4. ? 
5. ? 
6. ? 
7. ? 
8. ? 
9. ? 
10,  

? 
11. ? 

1  (   ): 

Classification of Crimes 

Historically crimes are classed as treasons, felonies and misdetneanotus, but there 
exist other classifications: indictable ( ) of 
fences and offences punishable on summary conviction and the classification based 
on the immediate objects of the crimes {against the State and Public Order, proper 
ty, reputation and so on]. 
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Felony, i.e. any of the more serious crimes such as murder, larceny, rape, arson, 
and aggravated assault, formerly punishable by death and forfeiture of property but 
in England is now punishable in the same way as misdemeanours except in the few 
surviving instances in which capital punishment still exists (treason and special 
cases of murder). 

The former importance of the distinction between felony and misdemeanour is 
now reduced to a few minor procedural differences, such as the larger powers of 
arrest for suspected felony. 

In the United States the distinction between a felony and a misdemeanour lies in ' 
how it is punishable, not the degree of infamy of the offence. All crimes which are 
not felonies or treason are misdemeanours punishable by a fine or by imprisonment | 
other than in a prison. Originally a misdemeanour was a crime not resulting in the j 
forfeiture of property in conviction, and at one time all felonies were punishable j 
more severely than misdemeanour (usually by death). Today, however, some misde-
meanours are punishable in England more severely than some felonies, though 
never by death. Examples of misdemeanours are perjury, obtaining money by false j 
pretences, and conspiracy. 

IJ1 : 

Case law, , Law of trusts, , misdemeanours, 
, , conviction, the forfeiture of property, , 

, conspiracy, to break the law,  • 
, , criminal state of mind, mens , -

, , Criminal law, capital punishment, ' 
, , computer crimes, blasphemy,  

. , to show evidence of one's innocence. 

 : 

 
j 

, -, 
, . ; 

 XVII .,  
, , : 

 XIX .,  
; 

. 
-: 

,  -
, ! 

 400 }.  ____ ,_. 
.  200  

,  
 ( , , 68 

. .).  " " ,  
 — " ".  

,  (galleys), , -
. 

 XVIII  —   XIX  ..  
-

,  
1830  1880 ., . ,  

-
, -

.  
,  

, -
 ( , , -

, , ). -
 ( , -

), -
 ( , . .),  

.  1857 . -
, -

-
 ( , }. -

,  
. 

f*l : 

1. statute 
2. Crimin
al code 
3. comm
on law 
system 
4. 

 

 
5. 

 
 

6.  
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8.  
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1.  
2. malice aforethought 
3. judicial precedent 
4. Criminal offences 
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6.  
7. to show evidence of innocence 
8.  
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LESSON 
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constitutional law 

rules to be obeyed 

to enable citizens to take legal ac-
tion against the state a public 
authority 

knowledge of the law 
constitutional law cases 
to be unconstitutional 

the local authority 
illegitimate 

the equality of individuals a 

formal written Constitution 

how laws are  to  be  made and en-
forced 

to set a seven year term of office 
for the president 

a special majority vote 

to become too powerful 
a check upon overpowerful govern-

ment 
the principle of separation of pow-

ers 
policy formulation and direction 

(executive) functions 
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lawmaking (legislative) functions 

functions of interpretation and ap-
plication of the law (judicial) 

to carry out functions 
appointment of Supreme Court jus-

tices 
to block important policies 

to exempt a witness from answer-
ing a question to reveal one's own 
criminal guilt 

case-law rulings 

citizens rights a written 
constitution to overuse libel laws 
the flexibility of unwritten consti-
tution to look liberal on the 
surface 

to suffer from oppressive govern-
ments 

to find ways to ignore constitution-
al rights 

to require advance notice of peace-
ful protests 

to obstruct other people 
to anticipate serious disruption of 

community life 
public body judicial 
review an abuse of one's 
powers 

nothing illegal 
checks and balances 
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INTRODUCTORY EXERCISES 

 (  
}: 

1. The United States is a federal union of 50 states. 
2. The Federal Constitution outlines the structure of the national government, its 

powers and activities. 
3. Other activities are the responsibility of the individual states, which have their 

own constitutions and laws. 
4. Each of the 50 states, for example, retains the right to run its own public school 

system, to decide on the qualification of its voters, to license its doctors, to 
police Its citizens, to maintain its roads. 

5. One of the unusual features of the American judicial system is the power of the 
courts to declare legislation unconstitutional and, therefore, void. 

6. Federal laws are unconstitutional if they are in excess of Congress's authority, or 
if they would infringe upon individual rights protected by the Constitution. 

7. State laws are unconstitutional if they conflict with federal laws or with that 
state's constitution. 

8. Probably the most significant and far-reaching portion of the Constitution is the 
Bill of Rights, comprising the first ten amendments to the Constitution. 

9. The first of these assures freedom of religion, speech, and the press and the right 
of peaceful assembly. 

 

10. The Forth, Fifth, Sixth, and Eighth Amendments protect persons suspected or 
accused of crimes. 

11. But they also protect the ordinary citizen from intrusion by the police and other 
government officials. 

12. Unreasonable searches and seizures of property are prohibited by the Forth. 
13. Evidence which is obtained from the unlawful search may not be used hi a 

criminal proceeding. 
14. The Fifth Amendment provides that no person shall be required to give evidence 

which would convict him of a crime; that no one may be deprived of life, liberty, 
or property without due process of law; and that just compensation be given for 
property taken for public use, such as a school or highway, 

15. The Fifth Amendment stands as a barrier, protecting the people from the arbi 
trary exercise of governmental power. 

16. The Sixth Amendment assures a speedy and public trial by an impartial jury. The 
Eighth Amendment prohibits excessive bail or fines and cruel and unusual pun 
ishment. 

: 
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The state regulates the behavior of individuals; by providing rules to be obeyed; 
laws which enable citizens to take legal action against the state; a public authority; 
as knowledge of the law has increased; range of constitutional law cases; the equality 
of individuals; a formal written Constitution; how laws are to be made and 
enforced: the US Constitution sets a four year term; referenda are to be used; to put 
the constitution above other laws; from becoming too powerful; from interfering too 
much in the lives of individuals; policy formulation and direction; lawmaking; inter- j 
pretation and application of the law; these functions should be carried out; policy \ 
promises; control of the armed forces; appointment of Supreme Court justices; im-
portant policies blocked by Congress; the task of interpreting Jaws; in keeping with 
the Constitution. 

  
 " "  

): 

Constitutional law 
j 

We considered how the state regulates the behavior of individuals in society by \ 
providing rules to be obeyed (criminal law) and procedures for them to solve dis-
putes among each cither (civil law). There are also laws which enable citizens toi 
take legal action against the state - against, for example, a public authority or | 
even against the government itself. These actions are part of constitutional Jaw, 

As knowledge of the law has increased among the general public, so have the 
number and range of constitutional law cases. In 1991, an unmarried couple com-
plained in the Tokyo District Court that it was unconstitutional for the local au-
thority to register their daughter as illegitimate. They said this could lead to dis-
crimination and was against the equality of individuals guaranteed in the Japanese 
Constitution. 

A constitution is the political and ideological structure within which a system of 
laws operates. Most countries have a formal written Constitution describing bow 
laws are to be made and enforced. The French Constitution, for example, sets a 
seven year term of office for the president; the U.S. constitution sets a four year 
term. In Switzerland, a referendum (national vote) must be held on any issue for 
which a petition signed by 10,000 people has been gathered; in Ireland, referenda 
are to be used only in the case of changes in the constitution itself. In Germany, a 
change in the constitution requires a special majority vote in parlfamenl, not the 
simple majority necessary for other laws. Many other countries put the constitution 
above other laws by making it difficult to change. 

One of the reasons for having special constitutional laws is to prevent govern-
ments from becoming too powerful and from interfering too much in the lives of 
individuals. 

As a check, upon over powerful government most modern constitutions have 
adopted the principle of separation of powers, developed in the 18"1 century by the 
French political philosopher Montesquieu. 

Montesquieu argued that the functions of the state could be divided into policy 
formulation and direction (executive), - lawmaking (legislative), and interpreta- 

tion and application of the law (judicial). To stop governments from becoming too 
powerful these functions should be carried out by separate institutions, and there 
should be a balance between them. In the United States, for example, the president 
(executive) is elected by the people and attempts to carry out his policy promises 
through a presidential office of advisers. The Constitution gives him many important 
powers, such as control of the armed forces and appointment of Supreme Court 
justices, but many of his decisions and all new legislation must be approved by a 
majority in Congress (legislature), which is also elected by the people. Many presi-
dents have had important policies blocked by Congress. The Supreme Court (judi-
ciary) has the task of interpreting laws which have been disputed in lower courts, 
and of deciding whether a law passed by Congress or by one of the individual states 
is in keeping with the Constitution. 
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1. ? 
2. ? 
3. ? 
4. ? 
5. ? 
6. ? 
7. ? 
3. ? 
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Rights of Citizens 

As well as defining the powers of government, most constitutions describe the fun-
damental rights of citizens. These usually include general declarations about free-
dom and equality, but also some specific provisions — for instance, the Fifth Amend-
ment of the American Constitution, which exempts a witness from answering a 
question in court if he states his answer might reveal his own criminal guilt. 

Britain is unusual because its constitution is not found in a formal written docu-
ment. Instead, the constitutional rights of citizens and the powers of government are 
found in various case-law rulings, statutes, and even in traditions. For example, the 
important constitutional principle that the king or queen must approve any legisla-
tion passed by parliament is simply an unwritten tradition that has gradually devel-
oped over the last three hundred years. There is a debate in Britain about whether 
citizens rights would be better guaranteed by  written constitution, or at least a 
bill of rights. Some people argue that the government has too much freedom and 
that it is too easy to change the constitution since all that is needed is a new statute 
or even a change in traditional procedure. They complain that recent governments 
have overused libel laws and the Official Secrets Act (to censor information in the 
interests of national security}, and feel that citizens' rights have fallen behind those 
in neighboring European countries. Others argue that the flexibility of an unwritten 
constitution is a good thing, that the lack of a written constitution has not stood in 
the way of a. long tradition of individual liberty in Britain, and that many countries 
with constitutions which look liberal on the surface suffer from oppressive govern-
ments which simply find ways to ignore constitutional rights. 

In Britain, the 1986 Public Order Act requires advance notice of peaceful pro-
tests, even if they do not obstruct other people in any way. In addition, the police 
may order the protesters to move or break up if they anticipate serious disruption 
of community life. These laws are more restrictive than those in most European 
countries, and they are stricter than the pre- 1986 laws. 

Another area to consider is the ease with which an individual may obtain restitu-
tion for a wrong a public body has committed against him. In English law, the 
principle of Judicial review enables a court to overturn a decision made by a govern-
ment ministry that acted illegally or irrationally or beyond its authorized power. In 
the 1976 case of Congrieve vs. the Home Office, the British Home Secretary can-
celled the television licenses of people who had bought them early to avoid a price 
increase. Congrieve successfully argued that although the minister had very wide 
powers to cancel licenses, it was an abuse of his power to do this when nothing 
illegal had been done. 76 

One important area to consider is the treatment of citizens suspected of crimes. Is 
innocence presumed unless guilt can be proven? How long can the police hold a 
suspect before they must bring him before a court of law? Is suspect entitled to free 
legal aid and choice of lawyer if he has no money? Can the police search a private 
house without first obtaining a court warrant? Are trials open to the public? Many of 
these freedoms are so important that they may also be considered in the category of 
human rights, 
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, defendant, , plaintiff, -
, rights of citizens, , checks and balances, , 
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state power organization, self-government, differently minded ( ), 
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international law 

to make political and economic 
treaties 

Medieval Europe 
the Canon Law 
Law Merchant 

to mediate 
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to call for equal treatment 
an early international human rights 
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important international 

legislation the 1951 
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of Refugees 
Domestic laws 

popular political support 
enforcement of international law 

many international agreements are 
not binding the 1966 

International Convention 
on Civil and Political Rights 
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self-interested motives 

the UN Charter 
to interfere in the internal affairs 
the UN Security Council 
to grant access to 
the principle of non-intervention 
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7, In 1956 the organization counted fifty-five member countries which met in Vien-
na to adopt a new constitution. 

3, Under the new Constitution, it comprised fifty articles, the Intemational Criminal 
Police Commission was renamed the "Intemational Criminal Police Organiza-
tion-mterpol". 

9. The combating of intemational crime is divided into three distinct but comple-
mentary activities: the exchange of police information; the identification of wanted 
or suspected individuals; the arrest of those who are wanted on a warrant 
issued by the judicial authorities. 

  

INTRODUCTORY EXERCISES 

  
 
): 

) 
1. Some areas of the law, such as intellectual property and human rights, are partic 

ularly concerned with developing laws which are valid internationally. 
2. With more intemational business and travel and a growing awareness that many 

socio-economic and environment problems need global solutions, the future of 
the world of law appears to be one of internationalization. 

3. There are two main kinds of international law: private and public. 
4. The former concerns the rule of foreign laws within a particular country. 
5. If an Englishman wants to sell property he owns in France to another English 

man, any English court must consider French law when deciding the legality of 
the contract of sale. 

6. Public international law, on the other hand, deals with relations between states. 
(b) 

1. Political changes in Europe and elsewhere have resulted in extensive migrations 
and mixing of peoples, which favour intemational crime. 

2. Interpol became necessary mainly because of the need both for a united front for 
the combating of international crime and for exchange of ideas and methods 
between the police forces of the world. 

3. In 1914, for the first time, a number of police officials, magistrates and jurists met j 
to establish the basis of intemational police co-operation. 

4. During the second criminal police congress, in Vienna in 1923, the President of | 
Police of the city once again voiced the idea of establishing international police \ 
co-operation. 

5. A scheme was approved by 130 delegates and an Intemational Criminal Police1] 
Commission with headquarters in Vienna came into being. 

6. In 1946, the old members of the ICPC which has been disrupted by the war, metf 
in Brussels to revive the idea of intemational police co-operation. 
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CHARTER of the United Nations and 
Statute of the International Court of Justice 

Chapter I 
PURPOSES AND PRINCIPLES 

Article 1 

The Purposes of the United Nations are: 
1. To maintain intemational peace and security, and to that end: to take effective 

collective measures for the prevention and removal of threats to the peace, and for 
the suppression of acts of aggression or other breaches of the peace, and to bring 
about by peaceful means, and in conformity with the principles of justice and inter 
national law, adjustment or settlement of international disputes or situations which 
might lead to a breach of the peace; 

2. To develop friendly relations among nations based on respect for the princi 
ple of equal rights and self-determination of peoples, and to take other appropriate 
measures to strengthen universal peace; 
 ---------------------------------------------------- : ----------------------- , ----------  81 
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3. To achieve international co-operation in solving international problems of an 
economic, social, cultural, or humanitarian character, and in promoting and encour 
aging respect for human rights and for fundamental freedoms for all without distinc 
tion as to race, sex. language, or religion; and 

4. To be a centre for harmonizing the actions of nations in the attainment of these 
common ends. 

  (  
): 

Growth of International Law 

International Law is not new. Nations have always made political and economic 
treaties with each other. In Medieval Europe, the Canon Law of the Catholic Church 
had an important role. Law Merchant regulated trade across political frontiers. In 
the fifteenth century, the Church mediated rivalry between Spain and Portugal by 
dividing the world into their respective areas of interest. The 1648 Treaty of West-
phalia, which called for equal treatment everywhere of Protestants and Catholics, 
can be seen as an early international human rights law. Nevertheless, most interna-
tional law has been created in the twentieth century. The League of Nations was set 
up after World War I to regulate disputes between nations. However, it failed to stop 
the tension that led to World War II, partly because some powerful countries did not 
join (U.S.) and others left when they disagreed with its decisions (Germany, Japan}. 
But it led to important international legislation like the Geneva Convention on the 
treatment of prisoners of war and the 1951 Convention on the Status of Refugees, 

There are some important differences between international laws and those created 
inside individual states. Domestic laws are passed by legislative bodies, most of which 
have some popular political support. International laws, on the other hand, are created 
by agreements among governments. As a result, it is not as clear whether they have the 
support of individual citizens. Enforcement of international law is also different. 
Many international agreements are not binding — for example, UN General 
Resolutions. Even when nations agree to be bound, as in the case of the signatories of 
the 1966 International Convention on Civil and Political Rights, it is unclear how 
obligations are to be enforced. At certain times particular nations have acted like a 
police force. Since the 1991 Gulf War, the U.S.-dominated international peacekeeping 
operation has perhaps come nearer to playing this role of world police force than 
anyone previously, having more military power than former UN peacekeeping forces 
and being prepared to use it. But the operation's temporary nature and self-interested 
motives mean it differs from a true police force. 

The end of Cold War tension and the 1991 Gulf War seem to have produced a new 
consensus in the world about international war. One of the basic principles of the UN 
Charter was that one nation should not interfere in the internal affairs of another. But 
Resolution 688, passed by the UN Security Council on April 5, 1991, ordered Iraq to 
grant access to international humanitarian organizations so that assistance could be 
given to refugees, and authorized military action against Iraq if access were refused. 
The right to interfere seems to be replacing the principle of non-intervention, but 
there is great debate about just when such interference is acceptable. (This is more of 
a political issues than a legal one.) 
82  -------------------------------------------------------------------------------------------------  
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1. Private international law 

(International private law) 
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4. International public law 
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legal system 
to make decisions 
legal action 
family court 
juvenile court 
his case was not fairly treated 
a lower court 
a higher court 
the right of appeal 
a supreme lawmaking body 
civil and criminal law 
the Crown Court 
the County Court 

the court of appeal 
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INTRODUCTORY EXERCISES 

: 
1. 

 
 

2. 
 

 

 
3. 

 
4.  
5.  
6.  

 
7.  
8.  

 
9.  
10.  

 : 

1. There are two main classes of criminal courts in England; those in which the trial 
of the more serious offences takes place before a judge and jury, and those in 
which less serious offences are tried before magistrates without a jury. 

2. The courts in the first class are either assizes or quarter sessions. 
3. The second class consists of magistrates'courts, sometimes referred to as petty 

sessions. 
4. The assizes are held in every county, usually in a county town, being visited at 

least twice a year by a judge who is commissioned by the Queen to administer 
justice in this area. 

5. Courts of quarter sessions are held at least four times a year for counties and for 
certain boroughs. 

6. These courts have the same jurisdiction as assizes with a few exceptions. 

7. Murder, bigamy ('bigami], and some other specified crimes cannot be tried at 
quarter sessions. 

8. In counties the court is presided over by a Chairman of quarter sessions, usually 
an experienced barrister, and in boroughs by a barrister known as the Recorder 

, }. 
9. In London and the surrounding area the Central Criminal Court takes the place 

of the assizes. 
10.  Trials  are  there  presided over  either  by  a  High Court  judge  or  by  one  of  the  

special judges of that court. 
88------------------------------- • --------------------- : -----------------------  
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11. Magistrates'rcourts sit frequently in counties and boroughs for the trial of less 
serious offences. 

  (  
): 

Judicial Institutions 

In all legal systems there are institutions for creating, modifying, abolishing and 
applying the law. Usually these take the form of a hierarchy of courts. The role of 
each court and its capacity to make decisions is strictly defined in relation to other 
courts.  There  are  two main  reasons  for  having a  variety  of  courts,  one  is  that  a  
particular court can specialize in particular kinds of legal actions — for example, 
family courts and juvenile courts. The other is so that a person who feels his case 
was  not  fairly  treated  in  a  lower  court  can  appeal  to  a  higher  court  for  
reassessment (although the right of appeal usually depends upon the appellant 
being able to show certain reasons for his dissatisfaction). The decisions of a 
higher court are binding upon lower courts. At the top of the hierarchy ['haiara:ki] 
is a supreme lawmaktng bodyi but the process of taking an action from a lower 
court to the highest court may be very time-consuming and costly. 

English Courts 

Using the English court system diagram we can see how courts relate to one ano-
ther: 

HOUSE OF LORDS 
i 

, ---------- COURT OF APPEAL----------- , 

Criminal Division 

HIGH COURT 

Chancery Division         Family Division 

COUNTY COURT 

(MAGISTRATES COURT) 

In general, the division between civil and 
criminal law is reflected in this system. 
The Crown Courts, for example, deal exclusively with criminal matters, the 
County 
Courts, with civil. However, the Queen's Beach Division of the High Court consid 
ers appeals from lower criminal courts, as well as civil matters, and the 
Magistrates 
Courts, while mostly concerned with criminal cases, aisp deal with some civil mat 
ters, The highest court, the House of Lords, deals with all matters (including 
appeals 
from Scottish and Northern Irish courts). . - . • - . ;  

A criminal case usually begins in a Magistrates Court. Having arrested 

someone suspected of committing a crime, the police must decide if they have 
enougfi  

0

Civil Division 

Queen's Bench Division 
4- 

CROWN COURT 
MAGISTRATES COURT 



deuce to make a formal accusation, or charge. If they charge the suspect, they may 
release him on condition that he appears on a certain date at a certain Magistrates 
Court. This is known as unconditional bail. However, the police may instead take a 
suspect to a magistrate so that he remains in custody until he next appears before 
a court. The magistrate may decide that it is not necessary to hold the suspect In 
custody and may agree to unconditional bail, or the magistrate may grant a condi-
tional bail — that is, release the suspect provided that he puts up some money as 
security or agrees to surrender his passport or some similar condition. At the lowest 
criminal court, a Magistrates Court is empowered to hear certain cases only. Some 
minor cases, such as parking violations, are dealt with only by the magistrates. 
Some serious crimes, like murder, cannot be heard by the magistrates and must go 
to the Crown Courts. And there are some offences where the defendant is given the 
choice of having his case heard in the Magistrates Court or the Crown Court.  It  
takes much longer to have a case heard in the Crown Court,  but some defendants 
prefer it because the facts of the case are decided by a jury, that is, ordinary 
members of the public. 

: 

1.  
? 

2. What are the main reasons for having a variety of courts? 
3. ? 
4. What is at the top of the judicial hierarchy? 
5. ? 
6. Which is the highest court in England? 
7. ? 
8. What crimes are heard by the Crown Courts? 
9. ? 

10. Why do some defendants prefer to have their cases heard in the Crown Court? 
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1. A request to a higher court to re-examine and change 
the judgement of a previous court hearing. 

2. Something allowing a person who has been charged with 
a crime to remain free [outside Custody) until the date of 
the next court hearing. 

3. Those areas of law in which both parties are usually pri 
vate citizens or companies. 

4. The party that is accused in court of a crime or a civil 
offence. 
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5. The Tort of saying, or writing something which is untrue 
and which harms another person's good name. 

6. An agreement between two or more people which is bind- 
ing in law. 

7. The party that requests an Appeal. 
8. Being held at a police station or in prison. 
9. Money paid by one party of a legal action (usually civil) 

to compensate the other party for loss or injury. 
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the judicial branch 
the judicial power 
to be vested in Supreme Court 
Supreme Court 
inferior courts 
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a Chief Justice 
associate justices 
original jurisdiction 

appellate 
to be subject to exceptions and re-
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to alter the Constitution to 
interpret the Constitution to live 
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world of the previous generation 
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circuit court of appeals 
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litigation 
to decide on disputed questions of 

law 
to state the supreme law of the land 
their principal duty is to settle rou-

tine cases 
district judge 
civil and criminal cases 
a jury trial 
trials are held 
juries  used 
witnesses are called 
the accused is guilty or not of the 

crime be is charged with 

the  bulk  of  judicial  work  is  con-  
ducted by... : 

admiralty law 
bankruptcy proceedings 
civil rights 
postal laws 
the three-layer federal court system 

special courts 
the Court of Claims 
The Tax Court ' 
The Court of Costoms and Patent 

Appeals 
the judiciary 

the national (federal) judiciary 

the state judiciary 

to review a state court decision 
superior courts courts of small 
claims 

to declare State laws unconstitu 
tional ; 

to delegate to the Federal Govern-
ment 
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 INTRODUCTORY 
EXERCISES 

: 
1. People go to civil courts to seek remedies-things they are asking the courts 

to 
give them. 

2. The most common remedy is damages to compensate for a loss. 
3. The loss may be something concrete, such as damage to a reputation resulting 

from a libellous publication. 
4. Closely related to damages is restitution, the return of something belonging to a 

person, such as land or corporate bonds ( ). 
5. Another kind of remedy is coercion ['koua:Jan] ( ), in which a party 

asks the court to require that another party either take a particular action or 
refrain from an action. 

6. The major form of this remedy is an injunction ( ), in which a court can 
order action such as the halting of a labor strike. 

7. The final type is a declaration of legal rights or status, such as the termination of 
marriage through divorce or a ruling that a statute is unconstitutional. 

Gl : 

inherited and adapted by court de-
cisions the magistrate 

the magistrates courts 
the police courts the 
justice of the peace to 
send smb. to jail traffic 
courts 

probate courts 
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1. to alter the Constitution 
2. circuit court of appeals 
3. the judicial branch 
4. original jurisdiction 
5. the Supreme Court 

6. litigation 
7. a jury trial 
8. to review a state court 

decision 
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9. the Tax Court 
10. the justice of the peace 

COMMENTARY 

 
 

 [ ). , -
 " ", . 
, ,  

: -
  ,   ,   -

, interesting  interested, corner  career, desertu dessert, personnel 
 personal, affective  effective .  .   

...to be vested in,,,  ...  ( -
),   ( , ,  

. ./ ,  
. : 

 
 
 

Eg]  (  
*-* , , 

): 

THE JUDICIAL BRANCH The System of 
Courts in the United States 

The judicial branch has the responsibility of judging the constitutionality of acts of | 
law. 

According to Article 111 of the Constitution "the judicial power of the United! 
States shall be vested in one Supreme Court, and in such inferior courts as the] 
Congress may from time to time ordain and establish". 

There are about 100 Federal courts throughout the country, final authority| 
resting in the United States Supreme Court. 

The U.S. Supreme Court is the highest tribunal in the United States. It includes] 
a Chief Justice and eight associate justices. They are all appointed by the President! 
and approved by the Senate. 

Under the Constitution the Supreme Court has original jurisdiction (i.e., it is the] 
court in which proceedings may be brought in the first instance) in case affecting! 
ambassadors,  other  public  ministers  and consuls  and cases  in  which  a  state  is  a]  
party. In all other cases coming within the judicial powgr of the United States, the| 
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Supreme Court's juhsdiction is only appellate, and is subject to exceptions and 
regulations by Congress. 

The Supreme Court cannot alter the Constitution. The Court's function is to 
interpret the Constitution, not to Alter or modify it. 

The Supreme Court meets on the second Monday in October for a session which 
generally extends through to July. 

The Supreme Court is made up of lawyers who had long and successful experi-
ence before they were appointed to the Court. Not all were judges or lawyers in 
private practice. A Supreme Court Justice may have been a senator, an Attorney 
General, a teacher in a law school, or even the administrator of an agency that acts 
like a court. The typical justice was probably appointed at about the age of fifty, and 
will live from twenty to forty years on the court. He is therefore likely to be some-
what elderly, and also to have lived in close contact with the political world of the 
previous generation. 

Besides the US Supreme Court there are various other Federal courts, including 
the district courts and (circuit) courts of appeals. 

The Federal courts (see the chart below "Federal Court System") and the regula-
ting agencies that act somewhat like courts, apply the law to particular cases; but 
they do far more than that. For the words of the written law cannot be all the taw. 
New cases arise, and the law must deal with them. Sometimes Congress passes new 
laws to deal with new cases. 

The Courts of Appeals were organized to relieve the Supreme Court of pressure 
resulting from accumulation of appellate cases. In general these courts have final 
jurisdiction over the great mass of litigation not involving constitutional questions. 
For example, parties from different states have their case heard in a high Federal 
Court without going to the Supreme Court. A United States Court of Appeals gen-
erally comprises three judges. (The Chief Justice and associate justices of the Su-
preme Court are authorized to assign additional circuit court judges to such courts 
as may need them). 

A Court of Appeals accepts the facts sent up to it by the lower courts, and 
therefore does not need a jury. Its work is to decide on disputed questions of law. 
As a rule the Court of Appeals sits with three judges together on the bench. This 
court's principal duty is to protect the Supreme Court from routine cases of no 
political importance. Its decision may be so clear and well grounded that the Su-
preme Court will refuse to go into the question further, in which case the Court of 
Appeals has stated the supreme law of the land, at least for the exact circumstances 
of that case. 

The inferior courts in the federal system have somewhat less political importance, 
since their principal duty is to settle routine cases where no constitutional question 
is at stake. At the ground level are the District Courts with about two hundred 
district judges scattered over the United States. These courts handle both civil and 
criminal cases that come under the jurisdiction of the Federal laws. By the Consti-
tution they are required to give a jury trial in all except civil cases involving less 
than twenty dollars. 
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The District Courts have original jurisdiction in nearly all cases. That is they 
collect the facts. The district court is the only Federal court where trials are held, 
juries are used, and witnesses are called. Criminal cases are tried by a judge sitting 
with a jury whose duty is to hear the evidence, the speeches of prosecuting and 
defending counsel, the remarks of the judge and reach a unanimous decision as to 
whether the accused is guilty or not of the crime he is charged with. 

FEDERAL COURT SYSTEM  

SUPREME COURT 
9 Justices 

US. COURT OF 
APPEALS (11 COURTS) 

3 Justices 

The parties may appeal the decision either on the ground that the court made an 
error in concluding the trial, or on the ground that the law is unconstitutional. The 
appeals go up to the middle layer of Federal Courts, the (Circuit) courts of Appeals. 

Outside the three-layer federal court system there are a number of special courts, 
such as the Court of Claims, the Tax Court, and the Court of Customs and Patent 
Appeals. The special courts have been established to handle cases that are difficult 
for  a  judge  to  understand  unless  he  devoted  his  whole  time  to  this  one  type  of  
problem. The special courts are on a borderline between strictly "judicial" courts 
and the administrative agencies with practically judicial powers, through which the 
government regulates certain kinds of business. 

In the United States, the judiciary (which is a collective term for courts and 
judges) is divided into the national (federal) and state judiciary. Each is indepen-
dent of the other with the exception that the United States Supreme Court may, 
under special circumstances involving federal questions, review a state court deci-
sion. Jurisdiction of particular courts of judges is determined by either the national 
or state constitutions and laws. 

The State Courts A TYPICAL STATE 

JUDICIAL SYSTEM 
  

LJ.S. DISTRICT -S 
{Serve also as local courts) 

District of Columbia. 
Virgin Islands. Canal Zone, Guam 

COURT OF CLAIMS 

CUSTOMS COURT 

* The federal administrative agencies are not officially 
part of the Federal Court System but are included in this chart because their ruling can be appealed to a 
federal court 

Each state has at least one district court, a few have as many as four. District 
courts are also found in Washington, D.C., and the territories of Puerto Rico, Guam, 
The Virgin Islands, and the Panama Canal Zone. Each court has from one to twenty 
four judges, depending on the volume of business, but each judge holds court 
separately. Certain cases are heard by a three-judge panel. All judges are appointed 
for life terms by the President with the Senate's consent except those serving in 
territorial courts who have eight years terms. 

The bulk of judicial work in Federal courts is conducted by the district courts. 
About 100,000 cases a year are tried, mostly civil cases involving such matters as 
admiralty law, bankruptcy proceedings, civil rights, and postal laws. 

 ------ : ---------------------------------------------------------------  

 
 

 SUPREME COURT 
5-9 Justices  

 

1  
 INTERMEDIATE 

REWIEWING COURTS 3 
Justices  

A   
TRIAL COURT 
fjpfioral Jurisdiction  

Law            Equity  
INFERIOR TRIAL COURTS  

j.                                                                              1                        A  
County         Prol 
Court            Co 

>ate        Criminal      Municipal        Family 
urt           Courts          Courts           Courts  

1  i        1   
Justices of the Pe 

and Magistrate 
ace                      Traffic 
•s                         Court  

The states all have their own courts: a Supreme Court, superior courts, local 
courts. Some states have courts of small claims. 

The State courts are set up in a system that looks like the system of Federal 
courts,  with  a  Supreme Court  at  the  top  that  has  the  power  to  declare  State  laws 
unconstitutional. The State courts, however, deal with a different kind of law. Whereas 
the Federal courts speak mainly of what they find in the Federal Constitution, th<_ 
State courts rest upon all the law there is, except what has been delegated to the 
 ------------------------------------------------------------------------------------------ —101 

U.S. 
DISTRICT COURTS 

50 States and 
Puerto Rico 

ADMINISTRATIVE 
AGENCIES* 

NLRB, FTC, Tax Court 
and other quasi-judical 

agencies 

COURT OF CUSTOMS 
AND PATENT APPEALS  

,
  
.  
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Federal Government. Some of the State law is found in the State constitution and! 
the statutes passed by legislature. But a large part of it is the common law of) 
England, inherited and adapted by court decisions to the conditions and moral 
judgements .of the American people. In Louisiana much of the inherited law  
French, brought down from the code Napoleon. 

In most of the states the lowest courts are the magistrates or police courts, where 
the judge or magistrate (the justice of the peace can send a drunk to jail for thirty 
days, or fine a motorist for speeding, without the aid of jury. Some of the states have: 
special traffic courts, probate courts or other special courts among their courts of 
small claims. The magistrate [the judge of the lowest court) may also have authority1 

to receive a man accused of murder and decide whether to hold him for trial in  
higher court. 

: 

\, ? 
2. ? 
3. ? 
4. ? 
5. ? 
6. , ] 

? 
7. ? 
8. ? 
9. * 

? 
10. ? 

  (  
): 

\. ,  
, . 

2.  them the problem is simple. If the judge does not know the law on a particuli 
subject, he need only look it up in one of hundreds of books in his library. 

3. , . 
4. Law is frequently made and not found. It is also changed from time to time to 

meet changing conditions. 
5. ,  

. . 
6. The law changes as it is applied to new cases. It may expand 01 contract its] 

application or take off in a new direction, but is seldom static. 
102- 
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8. Courts at different times play different coles in bringing about changes to our 
society, 

fjl : 

Message for Mrs. Fox, 

The answer to your request is negative due to some mistakes in your application 
form. The Manager would like to speak to you concerning this matter. 

Call him up next Thursday at 10 a.m. 
Secretary-links 

Application form/blank - . 
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, a Chief Justice, , legal action,  
, civil and criminal law, the 4  of July, in 1776, 
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preparation for trial 

trial 

to precede the trial 

the defense/defence 

to enter a motion 

to challenge the jurisdiction 

to file  demurrer 

a motion for dismissal 

to interview prospective witnesses 
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INTRODUCTORY EXERCISES 

 (  
): 

Participants in the Civil Courts 

to secure expert evidence 

to gather testimony civil 
or criminal trials 

trial procedure 

civil and criminal cases 
officers of the court 

the judge 
the aforementioned duties 
the court clerk 
a juror 
a venirman 
a resident 
a voter 
a householder 
the jury box 
the bailiff 

the courtroom to 
deliberate the court 
reporter 

objections 
exhibits 

the attorney a 
just verdict 

a constitutional safeguard 
insufficient evidence 

Q 

 : PRESSI ( HERSON )



the criminal courts, the closeness of the relationships among these 
people depends on the regularity with which a set of lawyers comes 
before a particular judge. Thus, in rural courts and in courts (and 
court divisions) with jurisdiction over a narrow range of civil cases, 
a judge may deal frequently with a relatively small group of 
lawyers.  In  urban  courts  with  a  broad  jurisdiction,  judges  may  
encounter a much larger group of lawyers, and close working 
relationships are less likely to develop. 

Judges. The great majority of judges spend at least part of their 
time hearing civil cases. Many judges sit on courts that hear only 
civil cases, and some specialize even more narrowly, serving 
permanently on courts or divisions that handle only probate, 
domestic relations, or bankruptcy cases. 

In most respects, the powers and responsibilities of judges in 
civil cases are similar to those in criminal cases. 

Attorneys. As in criminal cases, attorneys are usually present in 
all but the most minor civil cases. Their participation is marked by 
specialization: lawyers generally concentrate in a few areas of the 
law, so work in most areas is handled chiefly by specialists and 
quasispecialists. But in a few common and nontechnical areas, 
such as estates, many lawyers who are not specialists take 
occasional cases. 

Some areas of law handled in civil courts resemble criminal law 
in the sense that a particular lawyer always represents only one of 

the two types of parties that contend in court. 
Eattiea. The contending parties in a civil case are designated as the plaintiff (the 

party  that  brings  the  suit)  and  the  defendant  (the  party  against  whom  the  suit  is  
brought). 

KJ : 

Preliminary Hearing 

If the individual charged with a crime requests a preliminary hearing before a mag-
istrate, the court will set a hearing within a reasonably short time. At the hearing, the-
state must present sufficient evidence to convince the magistrate that there is reason 
to believe the defendant has committed the crime with which he is charged. Th*1 

defendant must be present at this hearing, and he may or may not present evidence 
on his own behalf, 

If the magistrate believes the evidence justifies it, he will order the defendant 
bound over for trial in the proper court — that is, placed under bond for appearance 
at trial, or held in jail if the charge involved is not a bailable offence or if the 
defendant is unable to post bond. The magistrate also may decide that even without 
bond the accused will most likely appear in court for his trial and therefore will 
release him on his own recognizance, that is, on his own promise to appear. If he 
concludes the state has failed to produce sufficient evidence in the preliminary 
hearing, the magistrate may dismiss the charge and order the defendant released. 

  

As in icrimmal courts, the most important participants in civil courts are lawyers and 
judges in both settings they constitute the core of the courtroom work group. As in 
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 "officer"  
 " , , . 

 "officer" -
 ( ): Excuse me officer, how can I get to,..?  

Officers of the court - , . Chief 
Executive Officer — ,  career/regular officer — -

. 

  (  
): 

Preparation for Trial 

As in civil cases, very careful preparation on the part of the state and the defense 
precedes the trial. However, the defense may first enter a motion challenging the 
jurisdiction of the court over the particular offense involved, or over the particular 
defendant. The defense attorney also may file a demurrer, or motion for dismissal, 
as in a civil suit. 

In preparing for trial, attorneys for both sides will interview prospective witnesses 
and, if deemed necessary, secure expert evidence, and gather testimony concerning 
ballistics, chemical tests, casts and other similar data. 

TRIALS Civil or 

Criminal 

While in detail there are minor differences in trial procedure between civil and 
criminal cases, the basic pattern in the courtroom is the same, 

Off leers of the Court 

The Judge is the officer who is either elected or appointed to preside over the court. 
If the case is to be tried before a jury, the judge rules upon points of law dealing 
with trial procedure, presentation of the evidence and the law of the case. If the case 
is tried before the judge alone, he will determine the facts in addition to performing 
the aforementioned duties. 

The court clerk is an officer of the court, also either elected or appointed, who at 
the beginning of the trial, upon the judge's instruction, gives the entire panel of 
prospective jurors {veniremen) an oath. By this oath, the venireman promises that, 
if called, he will truly answer any question concerning his qualifications to sit as a 
juror in the case. 

Any venireman who is disqualified by law, or has a valid reason to be excused 
under the law, ordinarily is excused by the judge at this time. A person may be 
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disqualified from the jury duty because he is not a resident voter or householder, 
because of age, hearing defects, or because he has served recently on a jury. 

Then the court clerk will draw names of the remaining veniremen from a box, and 
they will take seats in the jury box. After twelve veniremen have been approved as 
jurors by the judge and the attorneys, the court clerk will administer an oath to the 
persons so chosen "to well and truly try the case". 

The bailiff is an officer of the court whose duties are to keep order in the court-
room, to call witnesses, and to take charge of the jury as instructed by the court at 
such times as the jury may not be in the courtroom, and particularly when, having 
received the case, the jury is deliberating upon its decision. It is the duty of the 
bailiff to see that no one talks with or attempts to influence the jurors in any 
manner. 

The court reporter has the duty of recording all proceedings in the courtroom, 
including testimony of the witnesses, objections made to evidence by the attorneys 
and the ruling of the court thereon, and listing and marking for identification any 
exhibits offered or introduced into evidence. In some states, the clerk of the court 
has charge of exhibits. 

The attorneys are officers of the court whose duties are to represent their respec-
tive clients and present the evidence on their behalf, so that the jury or the judge 
may reach a just verdict or decision. 

The role of the attorney is sometimes misunderstood, particularly in criminal 
proceedings. Our system of criminal jurisprudence presumes every defendant to be 
innocent until proved guilty beyond a reasonable doubt. Every defendant is entitled 
to be represented by legal counsel, regardless of the unpopularity of his cause. This 
is a constitutional safeguard. 

It is entirely ethical for an attorney to represent a defendant whom the communi-
ty may assume to be guilty. The accused is entitled to counsel in order that he be 
protected from conviction on insufficient evidence, and he is entitled to every pro 
tection which the law affords him. 

 "Officers of the Court"  
, ). 

; 

The bailiff, , a resident, common law,  ( ), a house-
holder, , venirmen, , to file a 
demurrer, , to gather testimony, , to chal-
lenge the jurisdiction, , arraignment, -

, a just verdict. 
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THE JURY 

TERMS AND EXPRESSIONS 

true bill 

a formal charge 
a no bill 

powers of investigation are con-
ferred by law judicial officer a 
deputy "one-man grand jury" 

—  ( )  
 

—  
—  ( ) - 
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the grand jury 
prospective defendant 

the pertinent proceeding 

to cross-examine witnesses 

on tbe defendants' behalf 
to describe the testimony 
to have provision for.., 

the prosecutor 
to be empowered 
to make formal accusation 
to be convened at regular intervals 

to be impaneled 

to have broad investigative powers 

to compel the attendance of wit-
nesses to undertake inquiries 

a "runaway" grand jury 

information elicited by tbe prose-
cutor 

to warrant the return of an indict-
ment 
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INTRODUCTORY EXERCISES 

: 
The grand jury has broad investigative powers, to undertake inquiries, to 
take tbe initiative, to describe the testimony, all states have provision for 

impaneling a grand jury, the prosecutor, a true bill, powers of investigation, an 
indictment, to be conferred by law, a judicial officer", one man grand jury, the 
pertinent proceedings, to cross-examine witnesses, on the defendants behalf. 

  (  
): 

1. In most cases, a jury of twelve is required in either a civil or criminal proceedings 
2. In some courts alternate jurors are selected to take the places of members of th> 

regular panel who may become disabled during the trial. 
3. These alternate jurors hear the evidence just as do the regular jurors, but do not 

participate in the deliberation unless a regular juror or jurors become disabled. 
4. The jury selection begins with the calling by the court clerk of twelve venireraer 

whose names are selected at random from a box, to take their places in the jury 
enclosure. 

5. The attorneys for the parties, or sometimes the judges, may then make a briet 
statement of the facts involved for the purpose of acquainting the jurors will, 
sufficient facts so that they may intelligently answer the questions put to them by 
the judge and the attorneys. 

6. The questions elicit information such as the name, the occupation, the place of 
business and residence of the prospective juror, and any personal knowledge he 
may have of the case. 

7. This questioning of the jurors is known as the voir dire. 
8. Thus, the jury is selected and then is sworn in by the court clerk to try the case. 

 ----------------------------------------------------------------------------------------------  
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  (  
): 

The Grand Jury 

The grand jury is a body of citizens (usually 16, but varying in number from state to -
state) summoned by the court to inquire into the crimes committed in the country, or in 
case of federal grand juries, in the federal court district. 

Grand jury proceedings are private and secret. Prospective defendants are not j 
entitled to be present at the pertinent proceedings, and no one appears to cross-; 
examine witnesses on the defendants' behalf. 

However, a witness before a federal grand jury is free to describe his testimony] 
to anyone he pleases, after he leaves the grand jury room. To this extent, such! 

proceedings are not secret. 
Although all states have provision for impaneling a grand jury, only about half 

use it as a regular arm of law enforcement. In the others, the prosecutor, on his own 
responsibility, is empowered to make formal accusation of all, or of all but the most i 
serious, crimes. 

•j 
In states where the grand jury is utilized, it is convened at regular intervals, or it'j 

may be impaneled at special times by the court to consider important cases. 
The grand jury has broad investigative powers: it may compel the attendance of j 

witnesses; require the taking of oaths, and compel answers to questions and the [ 
submission of records. 

Ordinarily, however, the grand jury hears such witnesses as the prosecutor calls] 
before it and considers only the cases presented to it by the prosecutor. 

Nevertheless, a grand jury may undertake inquiries of its own, in effect taking.] 
the initiative away from the prosecutor. In common parlance, this is known as af 
"runaway" grand jury. 

The grand jury's traditional function is to determine whether information elicit by 
the prosecutor, or by its own inquiries, is adequate to warrant the return of anj 
Indictment or true bill charging a person or persons with a particular crime. If grand 
jury concludes that the evidence does not warrant a formal charge, it may| return a 
no bill, 

hi several states, powers of investigation similar to those of (he grand jury 
conferred by law upon single person, a judicial officer or a deputy appointed 
him, known as a "one man grand jury". 

The grand jury's traditional function is to determine whether... 
inquiries, is adequate to warrant the rpturn f)f an inrlirtmpnt or tmp hill. 
"the return"  " ",  

"  " ". ... -
...  "formal accusation"  "formal 

charge"  " ^ ",  " -
". 

 "The Grand Jury" 
. 

: 

1. Written accusation of a grand jury, charging a person 
or persons with a particular crime — 

2. Attorney who represents the defendant — 
3. The party that initiates a criminal case — 
4. Person who testifies under oath before a court or in a 

deposition regarding what was seen, heard or otherwise 
observed — 

5. A systematic examination or study — 
6. Any statement made by a witness under oath in a legal 

proceeding — 
7. A court employee who among other things maintains 

order in the courtroom and is responsible for custody of 
the jury — 

8. An accusation for some criminal offence, in the nature 
of an indictment, but which is presented by a competent 
public officer instead of a grand jury — 

9. Specific number of people (usually twelve or six), se 
lected as prescribed by law to render a decision (ver 
dict) in a trial — 

10. The public officer in each county who is a lawyer and 
who represents the interests of the state in criminal cases 
— 
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 "The Grand Jury": 

  

  ( : 
attorney - At., prospective juror - Pr. Jr. ): 

At.        —   ? 
. Jr.    -   My name is Edward Bright. 

At.        —    ? 
•115 

1. jury 

2. Prosecutor 
3. information 
4. bailiff 

5. investigation 
6. defence attorney 

7. prosecution 

8. indictment 

9. witness 

10, testimony 

0



I am a retired officer and now my occupation is management. I am a 
manager of a small firm producing fishing equipment. 

— ? 
- The firm is located in the old barracks ( ) in the southern 

part of 
our town. 

- ? 
- Knight street, I I . 

—  
 

? 
. Jr.    —   Never. I suppose It'll be the 1-st case in my life. 

At.        -   , ? 
Pr. Jr.    -   Some days ago I read an article in our local newspaper about the bur-; 

glary, but I've no idea who did it,  
? The names are not familiar to me. 

, , 
 

. 
: -

, -; 

. 

), -
, . ,  

. ,  
, -

.  
 12- , 

 10  11 .  
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 10  11  12  9  10 . 

, ,  
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1971 ),  
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  "The Jury"  
,  

). 

  

 
 

 "box"}: 

1. Three boxes of spare parts were received last Thursday. 
2. Edward Bright was called to the jury box two days ago, 
3. The witness box was occupied by a huge man, who was giving evidence in favour; 

of the defendant. 
4. The ballot box was properly sealed. 
5. Ted said that something was wrong with the gear-box. 
6. One of the jurors was carrying a box. 
7. Helen boxed the man on the ear as she could. 
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court procedure Criminal charge 

an Indictment 
the prosecuting attorney [At., Alt., 

Atty) the 
alleged criminal 

arrest procedure to 
file an i 
to issue a warrant for the arrest to 
be confined in the penitentiary 

to post bond to 
waive a bail 
bond 

to release from custody a 
preliminary hearing law 
enforcement 

to hold  person without formal 
charge 

to be entitled to an attorney 
arraignment a suit restitution 
complaint 

legal allegations 

to plead guilty or not guilty to Ihe 
charge 

the notification of the defendant 
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plea 

counterclaims 

the answer the 
pleadings 

discovery 

depositions 

estoppel 

interrogatories 

discovery of documents and other 
materials 

to supervise 

to settle any disputes 
a medieval inquisition 
to overwhelm 
a pretriat conference 
to be mandatory 
to dismiss the case 
to welcome plea bargains 

a default judgement a 

summary judg[e)ment 

contest 
preponderance of the evidence 

a directed verdict 

a judgfelraent notwithstanding the 
verdict 

voluntary compliance the 
winning party 
garnishment 

to withhold 
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A SUMMARY OF COURT 
PROCEDURES 

TERMS AND EXPRESSIONS 



INTRODUCTORY EXERCISES 

 (  
): 

CRIMINAL CASES Bringing the Charge 

Criminal charges are instituted against an individual in one of two ways: 1} 
Through an indictment, or true bill, voted by a grand jury, or 2} Through the 
filing of an information in court by the prosecuting attorney! 

(sometimes called the county, district or state's attorney), alleging the commissic of 
a crime. 

In either case, the charge must set forth the time, date and place of the alleged^ 
criminal act as well as the nature of the charge. 

In most cases, crimes of a serious nature, such as murder or treason, may 
charged by indictment only. In some states, the prosecutor has the option in a 
case to proceed by way of indictment or information. 

Arrest Procedure 
i 
<i 

When an indictment is returned by a grand jury, or an information is filed by the-| 
prosecuting attorney, the clerk of the court issues a warrant for the arrest of the'J 
person charged, if he has not already been arrested and taken into custody. 

The law usually requires in a felony case (generally, a crime for which a person] 
may be confined in the penitentiary) that the defendant must promptly be brought! 
before a magistrate of justice of the peace (in federal cases, the U.S. Commissionedj 
and be permitted to post bond, in order to secure release from custody, and either! 
request  or  waive  a  preliminary  hearing.  When  the  grand  jury  indicts,  there  is  no|  
preliminary hearing. In most states, however, persons charged with murder are not] 
eligible for release on a ball bond. 

Many jurisdictions permit law enforcement officials to hold a person without; 
formal charge up to 24 hours for the purpose of investigation. But he may not bei 
held for an unreasonable time unless a criminal charge is filed. In addition, the 
defendant formally charged with a crime is entitled to an attorney)Atty) at all times, j 
If he is unable to procure an attorney and if he requests counsel, the court will1] 
appoint an attorney to represent him, at public expense and without cost to him. 

Arraignment 

In most instances, a criminal case is placed on the court's calendar for arraignment.;; 
On the date fixed, the accused appears, the indictment or information is red to him, \ 
his rights are explained by the judge, and he is asked whether he pleads guilty or. 
not guilty to the charge. 

If he pleads not guilty, his case will be set later for trial; if he pleads guilty, ms. 
case ordinarily will be set later for sentencing. In case of minor offenses, sentences 
120 --------------------------------------------------------------------  

may be imposed immediately. But in some states, arraignment and plea are separate 
proceedings, held on different days. 

  "A Summary of Court Procedures" 
; 

A typical set of procedures, the court action begins with the filing by the plaintiff of 
a complaint, legal allegations, notification of the defendant, counterclaims, the plead-
ings, pretrial procedures, discovery, depositions, interrogatories, the judge does not 
supervise discovery directly, efforts by parties to wear down their opponents, abusive 
questioning of witnesses, attempts "to overwhelm the opposition, pretrial conference, 
to dismiss the case, to welcome plea bargains, to move the parties toward an 
agreement, the judge reaches a decision, the failure of the plaintiff to prosecute the 
case adequately, a default judgement against the defendant for failure to file an 
answer, a summary judgement, preponderance of the evidence, the judge may grant 
a directed verdict, a judgement notwithstanding the verdict, voluntary compliance, 
garnishment, the employer withholds part of the losing party's wages and turns it 
over to the winning party. 

COMMENTARY  
) 

Public law cases are likely to go to federal courts. But the great majority 
of all civil cases are handled in state courts. Although the scope of 
public law has been defined in different ways, it clearly includes such 
matters as taxation, the regulation of business practices, public welfare 
benefits, and foreign policy, as well as criminal cases. Civil cases fall 
under the heading of private law because they generally involve dis-
putes, between private parties in which government plays no direct role. 
Although the civil work of trial courts is diverse, four types of cases 
seem  to  be  the  most  common:  1)  contract  cases,  when  one  party  to  a  
contract claims that the other party has violated its terms; 2) personal 
injury cases, which in turn constitute the largest part of the field called 
tort law; 3) domestic relations cases involve marriage, divorce, and re-
lated  matters;  4)  estate  cases  concern  the  assets  of  people  who  have  
died. In these cases, the courts supervise the administration of wills and 
the distribution of the assets that are dealt with in them; they also 
handle the estates of people who have died without wills. 

  (  
}: 

A Summary of Court Procedures 

In a typical set of procedures for civil cases, the court action begins with the filing 
by the plaintiff of a complaint, tn which legal allegations are made against the 

 0
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defendant. The next step is the notification of the defendant, which is called serving 
process. The defendant may then file an answer to the complaint. This answer offers 
defenses to the complaint, and it may also make counterclaims against the plaintiff 
- in effect, making the plaintiff a defendant as well. The complaint and the answer 
are called the pleadings. 

A series of pretrial procedures, which are designed to prepare the case for trial, 
follows the pleadings. In discovery, the parties gather evidence from each other, 
primarily in three forms. The first is depositions, in which the lawyer for one side 
questions the other party and the witnesses for the other side. The second is in-
terrogatories, in which one party presents questions to the other party for more 
extensive written responses. The third is the discovery of documents and other 
materials held by the other party. The judge does not supervise discovery directly 
but settles any disputes that may arise at this stage. Discovery is intended to elim-
inate the surprise element at trial, but in the process it has developed its own 
problems. Among them are efforts by parties to wear down their opponents through 
extensive and costly discovery demands, abusive questioning of witnesses at depo-
sitions "that can only be compared with a medieval inquisition", and attempts "to 
overwhelm the opposition by overproducing documents". 

After discovery is completed, the judge may schedule a pretrial conference with 
the parties; in some courts, the conference is mandatory. During the conference, the 
judge seeks to clarify the issues in the case and ready it for trial. Afterwards, the 
judge makes up a pretrial order listing the evidence that the parties will present. 

Like criminal cases, civil cases can drop out along the way to trial. In some 
categories, such as personal injuries, the overwhelming majority do drop out. The 
plaintiff can dismiss the case voluntarily, either because of a decision that it is not 
worth pursuing or because the parties have reached a settlement out of court. For 
the same reasons that they welcome plea-bargains in criminal cases, judges gener-
ally encourage such settlements; indeed, they often use the pretrial conference to 
move the parties toward an agreement. 

Less often, the judge reaches a decision in the case before it comes to trial. The 
judge may dismiss the case because of the failure of the plaintiff to prosecute it 
adequately. Similarly, the judge may issue a default judgment against the defendant 
for failure to file an answer or to meet other procedural requirements. Either party 
may also ask for a judgment on the basis of the pleadings, which the judge can grant 
if the other party has failed to make sufficient allegations to support a case. And the 
judge can grant a summary judgment to one party on the ground that there are no 
genuine issues of fact and that the law compels a decision in favor of that party. 

The trial itself looks similar to a criminal trial. As it proceeds, the plaintiff seeks 
to prove the defendant's liability and the appropriateness of the desired remedy. In 
response, the defendant may contest either or both issues; on the remedy, the 
question usually is the amount of money to be paid in damages if liability is found. 
The standard of proof for liability generally is a preponderance of the evidence, a 
standard that is easier to meet than the proof beyond a reasonable doubt required of 
criminal prosecutors. 

During a jury trial, the judge may grant a directed verdict in favor of one party 
at the close of the other party's case, on the ground that the evidence allows only 
one outcome. If there was no directed verdict, the judge or jury decides the contested 

issues after the trial. In addition, where damages or restitution is to be provided, a 
determination is made as to the amount. 

After a jury decision, the losing party can ask the judge for what is called 
a judgment notwithstanding the verdict, on the ground that there was insufficient 
basis for the jury's decision. The judge can also be asked to set aside the verdict and 
order a new trial on the basis of problems in either the trial or the verdict, 

If the court's judgment requires one party to provide a remedy to the other, thai 
party may comply readily with the judgment. But if voluntary compliance does not 
occur, the winning party can seek enforcement of the judgment by the sheriff or 
other officials through a variety of methods, including garnishment (in which the 
employer withholds part of the losing party's wages and turns it over to the winning 
party) and the forced sale of the loser's property to pay the judgment, 

: 

1 
1.  

? 
2. What is going on after the filing of a complaint by the plaintiff? 
3.  

? 
4. What is the purpose of a series of pretrial procedures? 
5.  

? 
6. Who may schedule a pretrial conference? 
7. ? 
8. In what way can civil cases drop out? 
9. ? 

 

10. What are the possible ways of judgement? 
11. ? 
12. When may the judge grant a directed verdict? 
13. ? 
14. In what way can the winning party seek enforcement of the judgement? 

 
 : 

\. A female prosecutor - 1. bailiff 
2. One who testifies to what he has seen, heard or othet-      2. exhibit 

wise observed - 
3. A pleading by which the defendant endeavors to resist      3. felony 

the plaintiffs allegations of facts - 
 _     - __     -— - ~ ' 1  tO 



 
 

4. A proceeding where one party to an action may be in 
formed as to fact known by other parties of wit 
nesses - 

5. An accusation for some criminal offense in the nature of 
an indictment, but which is presented by a competent 
public officer instead of a grand jury - 

6. A mandatory or prohibitive writ issued by a court — 
7. A certain number of persons, selected according to law. 

and sworn to inquire of certain matters of fact, and de 
clare   the   truth   upon   evidence   laid   before 
them — 

8. A court attendant whose duties are to keep order in the 
courtroom and to have custody of the jury - 

9. A crime of a graver nature than a misdemeanour. Gen 
erally an offense punishable by death or imprisonment 
in a penitentiary — 

 

10. A person who transcribes by shorthand or steno- 
graphically takes down testimony during court pro 
ceeding — 

11. A suit, litigation or action — civil or criminal — 
12. A paper, document or other article produced and exhib 

ited to a court during a trial or hearing — 
 

: 1/10, 2/8, 3/6, 4/5, 5/11, 6/9, 7/12, 8/1, 
9/3, 10/4. 11/7, 12/2. 

fjl : 

Common law, , the winning party, , discovery, 
, to post bond, , to release from 

custody, , arrest procedure,  
(estoppel), depositions, Thursday, 1925, , law of trust,  

, legal allegations, , public law, . 

COMMENTARY 
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4. court reporter 

5. discovery 

6. answer 
7. cause 

8. witness 

9. injunction 

10. prosecutrix 

11. information 
12. jury 
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pi : 

At.      — ? ? 
Wiitn. — I am John Singer, a policeman, traffic control officer. 
At.      -  15-  16 ? 
Witn.  ~ I was on duty, patrolling in my area. 
At.      - ? 
Witn. ~ I saw two men trying to withdraw a case through a window. 
At.      - ? 
Witn. — Yes. there they are sitting on the box. 
At.      — , . 

 
 "A Summary of Court Procedures'! 
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CIVIL AND CRIMINAL 
PENALTIES  

TERMS AMD EXPRESSIONS 

death penalty 
wartime offences 
death sentence 

abolition 
Amnesty International 
just punishment 
to deter others from committing 

such crimes to 
rectify 

—  
-  
- ,  

 
— ,  
—   
—  
—   - 

 
—  

  

civil and criminal penalties 

forfeiture 

punishment 
a fine 
specific performance 

injunction 

criminal offenses 
offence (offense) 

the offender 
community service 

a social institution 

prison sentences are suspended 

to offend 
to impose sentence 

a life sentence 

a review {parole) board parole 

deprivation of liberty 
readjustment 

prison cells the 
prisoners corpora] 
punishment capital 
punishment 
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INTRODUCTORY EXERCISES 

; 
1. Parole is a form of conditional release of the prisoner from a correctional 

institu 
tion prior to the expiration of his sentence. 

2. The prisoner is provided supervision and guidance as a means both of aiding his 
readjustment to community life and of better protecting public security during 
the period following the release. 

3. A series of parole conditions or rules are established either by law or by adminis 
trative direction of the parolling authority. 

4. The parolee is expected to conform to these conditions during the period of his 
supervision. 

5. His conditional release may be revolved either for the commission of a new crime 
or for a "technical violation", i.e. a failure to conform to the rules of parole. 

 : 

Punishment available to the courts; in civil cases; the most common punishment is a 
fine; specific performance; injunctions may also be ordered; for criminal offences 
fines are also often used; the offender; to be in trouble; community service; social 
institution; imprisonment; prison sentences are suspended; to send to prison; to 
keep out of trouble for a fixed period of time; to offend again; the length of sentenc 
es varies from a few days to a lifetime; a life sentence; the prison; a review (parole) 
board; detention; living conditions in prison; deprivation of liberty; longer sentences 
of imprisonment; prison cells; the prisoners are only let out of their cells once a day; 
to solve the shortage of space; corporal punishment; capital punishment; a death 
penalty; wartime offences; abolition; Amnesty International; just punishment; to de 
ter others from committing such crimes; to carry out sentences, 
 --------------------------------------------------------------------------------------- 129 
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): 

Civil and criminal penalties 

There are several kinds of punishment available to the courts. In civil cases, the 
most common punishment is a fine, but specific performance and injunctions may 
also be ordered. For criminal offenses fines are also often used when the offense is 
not a very serious one and when the offender has not been in trouble before. Another 
kind of punishment available in some countries is community service. This requires the 
offender to do a certain amount of unpaid work, usually for a social institution such 
as a hospital. For more serious crimes the usual punishment is imprisonment. Some 
prison sentences are suspended: the offender is not sent to prison if he keeps out of 
trouble for a fixed period of time, but if he does offend again both the suspended 
sentence and any new one will be imposed. The length of sentences varies from a 
few days to a lifetime. However, a life sentence may allow the prisoner to be released 
after a suitably long period if a review (parole) board agrees his detention no longer 
serves a purpose. In some countries, such as the Netherlands, living conditions in 
prison are fairly good because it is felt that deprivation of liberty is punishment in 
itself and should not be so harsh that it reduces the possibility, of the criminal re-
educating and reforming himself. In other countries, conditions are very bad. Perhaps 
because of an increase in crime or because of more and longer -j sentences of 
imprisonment, some prison cells have to accommodate far more people •; than they were 
built to hold and the prisoners are only let out of their cells once a day, Britain and 
the United States are trying to solve the shortage of space by-allowing private 
companies to open prisons. 

In some countries there is also corporal punishment (physical),  courts may sen-
tence offenders to be caned or whipped. In Saudi Arabia theft and possession of 
alcohol may be punished by cutting off the offender's hand or foot. 

The ultimate penalty is death (capital punishment). It is carried out by hanging, 
electrocution, gassing or lethal injection, beheading or stoning, or shooting, Al- '•, 
though most countries stilt have a death penalty, many countries (including almost \ 
every European nation) have abolished it; some countries retain it only for excep- \ 
tional crimes such as wartime offences; and many countries no longer carry out j 
executions even when a death sentence has been passed. In other words, almost half •! 
the countries of the world have ceased to use the death penalty. The UN has de-
clared itself in favor of abolition, Amnesty International actively campaigns for 1 
abolition, and the issue is now the focus of great debate. 

Supporters of capital punishment believe that death is a just punishment foH 
certain serious crimes. Many also believe that it deters others from committing such'' 
crimes. Opponents argue that execution is cruel and uncivilized. Capital punish-
ment involves not only the pain of dying but also the mental anguish of waiting, { 
sometimes for years, to know if and when the sentence will be carried out. 

: 

 

1. What kinds of punishment are available to the courts? 
2. ? 
3. What is the usual punishment for more serious crimes? 
4. ? 
5. How does the length of sentences vary? 
6. ? 
7. How many people do some prison ceils have to accommodate? 
8.  

? 
9. What is corporal punishment? 

 

10. ? 
11. What has the UN declared concerning the death penalty? 

COMMENTARY 

: 
At. All., Atty — attorney; UN — United Nations; jur,- jurror; apl, appl 
- appeal , : -

 (USA,  UN,   —  
Queen's Counsel),  (ctl, cntrl — control; 
jdg; grd),  (jud,, sup,, obs., ref.| . 
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, the question of punishment, , to impose penalties, - •• 
, the punishment of a criminal, , in excep*1 

tionat cases, , last Thursday, ] 
, the penal system,  ( ), trust law, ^ 

, the effect of punishment, , the problem in hand, in \ 
1978, , next year. 
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); Co.; . ( ); L/C; 

def.; exec.; F.O.B.; GIF (c.i.f.); f.o.w.; app.; encl.; O.R.D. 
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"Civil and Criminal Penalties"  "Problem of Punishment"  
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appellate courts 
appeal 
appellant 
appellate 
appellate  
appellee 
dissatisfied litigants 

to correct errors 
the application of the law 
individual litigants 
to serve justice 

to err 
to review 
to suffer injustice 

a trial judge 
a judg(e)ment 
an erroneous decision 
the legal consequences 
a corporate merger 
inconsistency 
interpretations 
federal sentencing laws 
a lower court 
correcting perceived errors 
trial court decisions 
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Appeals 

A defendant found guilty by the magistrates may appeal against the finding or 
against the punishment to the local Crown Court, and the Crown Court judge will 
hear the appeal without a jury. If a defendant has good reason to believe the 
magistrates have made a mistake about a point of law, then he may appeal to the 
Queen's Bench Division of the High Court. The appeal system is mostly for the 
benefit of the defendant, but there are cases of the prosecution successfully 
appealing for a more severe punishment. In Japan, it is even possible for the 
prosecution to appeal that a not-guilty decision be changed to guilty. 

Appeals from the Crown Court go first to the High Court and, in special cases, to 
the Court of Appeal, Occasionally, a case is carried through this system of appeal 
all the way to the House of Lords, 

  "The Purposes of Appeal" 
: 

Appellate courts; dissatisfied litigants; courts exist to correct errors; the 
application of the law; to serve justice; individual judges and juries can err; to suffer 
injustice; to enjoy some advantages in reaching the right result; under the law; a 
trial judge; oral arguments; to make a judg(e)ment; an erroneous decision; the legal 
consequences; to declare valid; to apply the law; inconsistency; interpretations of 
the federal sentencing law; in the absence of a conflict; a lower court; court 
decisions; the supreme court; to concentrate on developing and clarifying the law. 

  (  
}: 

The Purposes of Appeal 

Why do appellate courts exist, and why are dissatisfied litigants permitted to ap-
peal? Two general purposes can be identified. 

First, appellate courts exist to correct errors in the application of the law to 
individual litigants and thus to serve justice. Because individual judges and juries 
can err, some kind of review of their judgments seems necessary so litigants do not 
suffer injustice because of their mistakes. Appellate courts serve this function. 

Furthermore, appellate courts enjoy some advantages in reaching the right result 
under the law; they often possess more information, and they can operate at a more 
deliberate pace, A trial judge may make a procedural ruling with little time for 
consideration or study in the emotional and chaotic conditions of a trial. An appel-
late court has the luxury of considering that ruling on the basis of extensive written 
briefs and oral arguments and with weeks or months to make a judgment. Also, 
appellate decisions are made by multiple judges rather than a single one, a 
structure that should reduce the chance for an erroneous decision. 

Second, appellate courts help to make the law clear and consistent with their 
decisions. Clarity and consistency are important because they allow people 
and 
_ --------- .„.,
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their attorneys to be more certain of the legal consequences of their actions — 
whether a contract will be declared valid if it is challenged, whether a corporate 
merger might be disapproved under the antitrust laws. Clarity and consistency also 
serve the goal of equal justice by helping to ensure that the law will be applied in 
the same way in different cases. 

One way that appellate courts can reduce ambiguity and inconsistency is by 
resolving conflicting interpretations of the law. If federal district judges in the Sixth 
Circuit produce different interpretations of the federal sentencing laws, the Sixth 
Circuit Court of Appeals can adopt a single interpretation for them to follow. Even 
in the absence of a conflict, an appellate court can correct what its members see as 
a mistaken interpretation of a legal provision by a lower court. This kind of correc-
tion, like the correction of the way that the law is applied to a specific case, allows 
appellate courts to supervise trial courts and keep them on what appellate judges 
see as the right path. 

To some degree, there is a division of labor between first-level and second-level 
courts in serving these purposes. In systems with two tiers of appellate courts, the 
courts of appeals do most of the work of correcting perceived errors in trial court 
decisions, leaving the supreme court to concentrate on developing and clarifying 
the law. 

: 

1. ? 
2. What are the purposes of appeal? 
3. ? 
4. In what way are the appellate decisions made? 
5. ? 
6. In what way are the federal sentencing laws interpreted in the Sixth Circuit and in 

the Sixth Circuit Court of Appeals? 
?. .\ , -

? 
8. What is a division of labo(u)r between first-level and second-level courts in serv-

ing these purposes? 

diate appellate courts, most often called courts of appeals, and supreme 
courts above them. 

 . 
: 

\. A person appointed to hear and try cases in a court of 1. plaintiff 
law — 

2. The decision of the jury in a law court case — 2. defendant 
3. Releasing on suspended sentence a young offender or 3. convicted 

first offender — 
4. A written statement giving a person the use of property 4. party 

for a certain period of time at a certain price — 
5. One of the sides in a court case — 5. trial 
6. The party who denies a claim in court; the person ac- 6, lease 

cused of a crime — 
7. Found guilty by the court — ?• probation 
8. The party who makes a claim in court — 8, judge 
9. The examinations of a case by a judge and jury — 9. verdict 

 : 

1. , , 
2. , , , 
3. . 
4.  

. 
5.  

. 
6.  

,  
.   
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First-level courts stand directly above trial courts and review their deci-
sions. Second-level courts stand above the first-level courts and review 
their  decisions.  About  one  -  quarter  of  the  states  have  only  a  single  
appellate court, usually called a supreme court, that serves as a first-
level court. The remaining states and the federal system have interme- 
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10. There are two very important principles of constitutional law. which are closely 
related to each other and are known as the doctrine of separation of powers and 
the doctrine of judicial review. 

11. , , 
. 

12. The courts consider the law to be an expression of public will in resolving issues 
and disputes. 

 "Appeals" 
 

. 

 " " 
 (  

, ). 

 
): 

! 

\. . 
2. The Commonwealth countries use the English common law. 
3. , . 
4. The case will be decided as soon as the new judge is appointed. 
5. . 
6. All issues and disputes: political, social, religious are resolved by the courts. 
7.  —  

, . 
8. The Judge of the United States is appointed by and subordinate to. the President 

), 
9.  (to conform to) ; 

, . 
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LEGAL PROFESSION 

the everyday junior work 
the four inas of Court 

to sit exams 
association with a senior barrister 

to "be called to the bar" 

to "take silk" 
the letters QC (Queen's Counsel) 
the different skills to live a more 
rarefied existence legal rules to 
hire smb. 
the experts on general principles of 

the law 

to acquire the special skill of elo-
quence in public speaking 

the impersonal majesty of the law 

the retiring age 

to get a very high salary 
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TERMS AND EXPRESSIONS INTRODUCTORY EXERCISES 

  

legal profession a 

solicitor 

to handle legal matters 

drawing up of documents 
wills 
divorce papers 
to present cases in higher courts 

a barrister 
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Entering the profession 

How does someone become a lawyer? As with doctors and other professionals en-
joying a high level of trust because of the specialized knowledge, lawyers are subject 
to standardized examination and other controls to regulate their competence. In some 
countries in order to practice as a lawyer it is necessary to get a university degree in 
law. However, in others, a degree may be insufficient; professional examinations 
must  be  passed.  In  Britain,  it  is  not  in  fact  necessary  to  have  a  degree,  although  
nowadays most people entering the profession do. The main requirement is to have 
passed the Bar Final examination (for barristers) or the Law Society Final examination 
(for solicitors). Someone with a university degree in a subject other than law needs 
first to take a preparatory course. Someone without a degree at all 
may also prepare for the final examination, but this will take several years. In most 
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countries, lawyers will tell you that the time they spent studying for their law finals 
was one of the worst periods of their life! This is because an enormous number of 
procedural rules covering a wide area of law must be memorized. Even after passing 
the examination, though, a lawyer is not necessarily qualified. A solicitor in En-
gland, for example, must then spend two years as an articled clerk, during which 
time his work is closely supervised by an experienced lawyer, and he must take 
further courses. A barrister must spend a similar year as a pupil. 

EO         : 

1) court clerk, 2) prosecutor, 3) solicitor, 4) barrister, 5) bailiff, 6) defendant, 
7) sheriff, 8) witness, 9) appellant, 10) judge, It) plaintiff, 12) prison officers. 
1. A court officer who maintains order in the courtroom and is responsible for 

custody of the jury is... . 
2. A lawyer who speaks in a law court, either for or against a case is... . 
3. A person against whom legal action is brought is... . 
4. A person who gives evidence at a trial is... . 
5. A lawyer who advises on legal matters and helps with wills, house sales and 

other legal matters is... , 
6. The party that requests an appeal is... . 
7. A person appointed to hear and try cases in a court of law is... . 
8. Men or women who look after prisoners in prison are called... . 
9. The chief executive and administrative officer of a county, chosen by popular 

election is.... 
 

10. The party bringing the suit is called... . 
11. The officer, who sits right below the judge, keeps track of all documents and 

exhibits and notes down important events in the trial is... . 
12. The public officer in each county who is & lawyer and who represents the inter 

ests of the state is... , 

  (  
): 

Legal Profession 

There  are  two distinct  kinds  of  lawyer  in  Britain.  One of  these  is  a  solicitor.  Every  
body who needs a lawyer has to go to one of these. They handle most legal matters 
for their clients, including the drawing up of documents (such as wills, divorce 
papers and contracts), communicating with other parties, and presenting their cli 
ents' cases in magistrates' courts. However, only since 1994 have solicitors been 
allowed to present cases in higher courts. If the trial is to be heard in one of these 
the solicitor normally hires the services of the other kind of lawyer - a barrister. 
The  only  function  of  barristers  is  to  present  cases  in  court  
142- ------------ : ------------------------- .------------------------ ! __________________  

The training of the two kinds of lawyer is very different. All solicitors have to 
pass the Law Society exam. They study for this exam white "articled" to established 
firms of solicitors, where they do much of the everyday junior work until they are 
qualified. 

Barristers have to attend one of the four Inns of Court in London. These ancient 
institutions are modelled somewhat on Oxbridge colleges. For example, although 
there are some lectures, the only attendance requirement is to eat dinner there on a 
certain number of evenings each term. After four years, the trainee barristers then 
sit exams. If they pass, they are "called to the bar" and are recognized as barristers. 
However, they are still not allowed to present a case in a crown court. They can only 
do this after several more years of association with a senior barrister, after which 
the most able of them apply to "take silk". Those whose applications are accepted 
can put the letters QC (Queen's Counsel) after their names. 

Neither kind of lawyer needs a university qualification. The vast majority of 
barristers and most solicitors do in fact go to university, but they do not necessarily 
study law there. This arrangement is typically British. 

The different styles of training reflect the different worlds that the two kinds of 
lawyer live in, and also the different skills that they develop. Solicitors have to deal 
with the realities of the everyday world and its problems. Most of their work is done 
away from the courts. They often become experts in the details of particular areas of 
the law. Barristers, on the other hand, live a more rarefied existence. For one thing, 
they tend to come from the upper strata of society. Furthermore, their protection 
from everyday realities is increased by certain legal rales. For example, they are not 
supposed to talk to any of their clients, or to their client's witnesses, except in the 
presence of the solicitor who has hired them. They are experts on general principles 
of the law rather than on details, and they acquire the special skill of eloquence in 
public speaking. When they present a case in court, they, like judges, put on the 
archaic gown and wig which, it is supposed, emphasize the impersonal majesty of 
the law. 

It is exclusively from the ranks of barristers that judges are appointed. Once they 
have been appointed, it is almost impossible for them to be dismissed. The only way 
that this can be done is by a resolution of both Houses of Parliament, and this is 
something that has never happened. Moreover, their retiring age is later than in 
most other occupations. They also get very high salaries. These things are consid-
ered necessary in order to ensure their independence from interference, by the state 
or any other party. However, the result of their background and their absolute 
security in their jobs is that, although they are often people of great Seaming and 
intelligence, some judges appear to have difficulty understanding the problems and 
circumstances of ordinary people, and to be out of step with general public opinion. 

 (  
, ). 

: 
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To handle legal matters; divorce papers; common law; ; -
; ; to sit exams; the different skills; legal rules; -

; -
; the impersonal majesty of the law; prosecutor; security; -

, ; ; indictment; 
legal profession; testimony; damages; remedy; ; ; 

; yesterday at 17 p.m.; in 1945; evidence; plaintiff; court clerk, 

\t\ : 

U.N.Ch., subsec, supp., stat. rem., C.C.C. (Central Criminal Court), C.CJ. (Circuit 
Court Judge), Atty, auth., Bar., agst, agrt, ack., jus. P., ltd., V.I.P., pt., Pr., Mrs, restr., 
ZD ( ). 

  
 "The Witness for the Prosecution" by Agatha Crtstie: 

...It came by the six o'clock post. An illiterate scrawl, written on common paper and 
enclosed in a dirty envelope with the stamp stuck on crooked. Mr, Mayheme read 
it through once or twice before he grasped its meaning, 

Dear Mister, 
Youre the lawyer chap wot acts for the young feller. If you want that painted 

foreign hussy showed up for wot she is in her pack of lies you come to 16 Shaw's 
Rent Stepney tonight It ull cawst you 2 hundred quid Arsk for Missis Mogson. 

The solicitor read and reread this strange epistle, ft might, of course, be a hoax, 
but when he thought it over, he became increasingly convinced that it was genuine, 
and also convinced that it was the one hope for the prisoner. 

scrawl - ,  
crooked — ,  
epistle [i'pisl] -  
hussy [hAsi] - , ,  
hoax [houks] - ,  
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legal affairs \ legal matters J 
who has become officially qualified 

to qualify 
attorney 
public prosecutor 

banister 

solicitor 
to argue a case 
the right to be heard    \ 
the right of audience     J 
client 
to practice as 
to come before a court 

to handle legal work 

to draw up a will 
litigation 
courtroom 
to make investigation 
to prepare documents 
range of work 
to prepare defenses for 
libel matter 

to libel 
to specialize in 
stockbroker 
to prepare/draw up a contract 
share transactions 
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INTRODUCTORY EXERCISES 

  
, 

): 

1. In most countries, once a lawyer is fully qualified he receives a certificate proving 
his right to sell his services. 

2. There are also insurance provisions so that if a lawyer is ever successfully sued by 
a client for professional incompetence there will be funds available to enable him 
to pay damages. 

3. Those damages may be extremely large in the case of lawyers dealing with prop 
erty transactions. 

4. Even if a lawyer is very competent, he must take care not to break the many rules 

of procedure and ethics set by the body which regulates his profession. 
5. In England, the body regulating the conduct of solicitor is the law Society. 
6. Among other things, it sets rules for lawyers' accounting procedures and investi 

gates complaints against lawyers by their clients. 
7. There is also a Solicitor's Disciplinary Tribunal with the power to suspend or even 

disqualify (or strike off) a solicitor. 
8. Since its members are themselves solicitors some people fear that it may not be 

completely impartial ( ) 
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legal profession 

whose lives are not so secure 

welfare rights 

fee-paying clients 
to subsidize ['sjvbsidaizj 

lawyers involved in human lights 

Amnesty International 

legal services 
to be entitled to 
to face criminal prosecution 

government-funded 
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 "Legalese"}: 

Legalese 

Although lawyers come from a variety of backgrounds and do a variety of work, as a 
profession they often appear rather remote and difficult to understand. Perhaps one 
reason for this is legalese — the strange and incomprehensible language so many 
lawyers seem to write and speak. This is not just a feature" of English-speaking law-
yers. People afi over the world complain that they cannot understand court proceed-
ings or legal documents. 

Of course all professions have their own jargon. The use of some special words can 
be justified because they refer to matters which are important to a particular profes-
sion but not important to most people in everyday life. But sometimes it seems that 
jargon is a way of creating a. mystery about a profession of distinguishing people on 
the inside (economist, doctors, teachers) from those on the outside. 

In recent times lawyers have made efforts to make their profession less mysterious. 
After all, their job is supposed to be to clarify matters for the public, not to make them 
more complicated! This is particularly so in the United States where lawyers openly 
advertise their services to the public and where special clothes and wigs, still a 
feature of the English system, have mostly disappeared. But it seems likely that 
legalese will survive for a long time to come. One reason for this is that old docu-
ments and reports of old cases have great importance in law, particularly in common 
law systems. Another reason is that rewriting laws is a slow and painstaking process. 
The words must try to cover every eventuality, because people are always looking 
for a legal loophole, a way of avoiding a legal duty by making use of an ambiguity or 
an omission in law. Consequently if there is an existing law which has worked for a 
long time, even a law which contains old language in long and complex sentences, it 
is easier to retain the old law than write a new one. Even when a government draws 

 a new law it is often guided by the working of an older law. 
jargon ['djaigsn] -      ,  
eventuality [i.ventju'aelitij        —      , 

,  
loophole —      . ,  

  (  
); 

Lawyers at Work 

Professional 

Titles 

Although many kinds of people working in or studying legal affairs are referred to 
as lawyers, the wcrd really describes a person who has become officially qualified to 
aci 
in certain legal matters because of examinations he has taken and professional expe- 

_ ---------- ,----------------------------------------------------------------------------------149 0 

 



L 

rience he has gained. Most countries have different groups of lawyers who each take 
a particular kind of examination in order to qualify to do particular jobs. In Japan, a 
lawyer must decide whether he wants to take the examination to become an attorney, 
a public prosecutor, or a judge, In England, the decision is between becoming a 
barrister or a solicitor. Barristers specialize in arguing cases in front of a judge and 
have the right to be heard, the right of audience, even in the highest courts. They are 
not paid directly by clients, but are employed by solicitors. Judges are usually chosen 
from the most senior barristers, and once appointed they cannot continue to practice 
as barristers. Solicitors do much of the initial preparation for cases which they then 
hand to barristers, as well as handling legal work which does not come before a court, 
such as drawing up wills, and dealing with litigation which is settled out of court. 
Solicitors also have a right of audience in lower courts, but in higher courts, such as 
the Court of Appeal, they must have a barrister argue their client's case. In general, 
it can be said that barrister spends more of his time either in a courtroom or preparing 
his arguments for the court and a solicitor spends most of his time in an office giving 
advice to clients, making investigations and preparing documents. 

Many people believe the distinction between barristers and solicitors should be 
eliminated in England, as has already happened in Australia. The government is 
considering various proposals, but there are arguments for maintaining, as well as 
removing, the division. 

Even lawyers with the same qualifications and professional title may be do-
ing very different kinds of work. Most towns in the United States, for example, have 
small firms of attorneys who are in daily contact with ordinary people, giving advice 
and acting on matters such as consumer affairs, traffic accident disputes and con-
tracts for the sale of land. Some may also prepare defences for clients accused of 
crimes. 

However, in both the United States and other industrialized countries, lawyers 
are becoming more and more specialized. Working in small firms, lawyers now tend 
to restrict themselves to certain kinds of work, and lawyers working in large law 
firms or employed in the law department of a large commercial enterprise work on 
highly specific areas of law. One lawyer may be employed by a mining company just 
to prepare contracts for the supply of coal. Another may work for a newspaper 
advising the editors on libel matters, Another may be part of a Wall Street firm of 
over a hundred lawyers who specialize in advising stockbrokers on share transac-
tions. 

As well as the type of work, the working conditions and pay among members of 
the legal profession also vary greatly. For some people, the image of a lawyer is 
someone who leads a very wealthy and comfortable life. However, it should not be 
forgotten that there are also lawyers whose lives are not so secure. The Wall Street 
attorney probably earns a high salary, but the small firm giving advice to members 
of the public on welfare rights or immigration procedures may have to restrict 
salaries in order to stay in business. 

There are lawyers in developing countries whose business with fee-paying clients 
subsidizes the work they agree to do for little or no payment for citizens' rights 
groups.  Lawyers  involved  in  human  rights  may  even  find  their  profession  is  a  
dangerous one. Amnesty International research shows that more than 60 lawyers 

150------------------------------------------------------------------------------------------------------  

investigating cases against people accused of political crimes were murdered 
in 1990. 

In countries where the government ensures that all people have access to a lawyer 
in an emergency, there are firms that specialize in dealing with people who would not 
be able to pay for legal services out of their own pocket. For example, in England 
anyone facing criminal prosecution is entitled to choose a firm of lawyers to repre-
sent him. If his income is below a certain level he will not be asked to pay: the firm 
will keep a record of its costs and will apply to the government-funded Legal Aid 
Board for payment. 

: 

1. Who can be officially qualified to act as a lawyer? 
2.     

? 
3. What is the difference between a barrister and a solicitor? 
4. ? 
5. What do solicitors do in everyday life? 
6. ? 
7. What do many people believe in connection with the distinction between barris 

ters and solicitors in England? 
 

8.  " "? 
9. In what way are the lawyers becoming more and more specialized? 

 

10. ? 
11. Profession of what lawyers is considered to be a dangerous one? 
12. ,  

? 
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— Nicosia Control this is tango uniform three eight over; 
— TU three eight this is Nicosia Control go ahead; 
- Nicosia Control three eight flight level three zero thousand feet 
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Echo Tango Alfa Nicosia at zero three one five. Over; 
— Three eight Nicosia. Report over Bravo, Out; - 
Roger thank you. Out. 

TU —        TU-38; 
Over -      ; 
flight level -       ( ); 
Echo lango Alfa -       

.., 
(estimated lime of arrival) 

Roger —      , ; 
Report over Bravo -       
out ~      . 

 
: 

   - Alfa N  _ November 
   - Bravo  — Oscar 
  - Charlie p   ~  

D   - Delta Q  - Quebec 
   ~ Ecno R   - Romeo 

F   - Foxtrot s   - Sierra 
G   ~ Golf    - Tango 
H  - Hotel   - Uniform 
I    - India   -  Victor 
J   - JuJiett w - Whiskey 

   - Kilo x   - X-ray 
L   ~ Uma Y  - Yankee 
M - Mike i   - Zuiu 

,  
 " " ("decimal",  "comma"). 
,  
, -

. 

t*J : 

Message for Inspector Snow 

The Interpol delegation consisting of 4 officers is arriving at your location next 
Thursday, Please, arrange meeting and accommodation. 

 ____________  Personnel Officer 
Stark 
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Practising Lawyer 

In the English legal system a practising lawyer must hold one of two professional 
qualifications; s/he must either have been admitted to practise as a solicitor or have 
been called to the Bar as a barrister. This division of the legal profession is of long 
standing and each branch has its own characteristic functions as well as a separate 
governing body and professional rules. 

The barrister is usually thought of primarily as an advocate, since this is the 
work in which s/he is most often engaged. Until 1990, s/he had the virtually exclu-
sive right of audience as an advocate before all the superior courts, and 
s/he can also appear in the inferior courts. When acting professionally, barristers 
are known as "counsel". In total there were, in 1991, 6, 901 banisters in practice, a 
number which is just about small enough to make this branch of the profession a 
closely-knit unit. This point is significant, bearing in mind that the senior judges in 
the English legal system have; until now, been drawn exclusively from the ranks of 
experienced counsel. 

: 

Indictment, , law of tort, , to make 
investigation, , to make a formal accusation, -

, conditional bail, , misdemeanour, 
, legal obligation, , civil procedure,  

, right of audience, , to advise clients, 
, in 1986, , on Thursdays, 

May 20, 15- , last week, . 

Fjl : 

1. , . 
2. , , 

 
? 

3. ? 
4. , ,  

 
, . 

5. , . 
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Text Ns 1 

Organization of the Federal Government 

The President of the United States is chosen in a national election for a four- year 
term of office, and may be re-elected for a second term He must be a native-bora 
citizen at least 35 years old. His salary is $200,000 a year, and he also gets an extra 
$50,000 for expenses; but he must pay a federal income tax on the whole amount. 
He gets an added $40,000 tax-free, for travel and entertaining, and is provided a 
home — the White House. 

As a head of the Executive Branch, his duty is to carry out government programs 
and enforce the laws. He recommends many laws to the Congress and requires 
money for Federal Government operations. If he refuses to sign a bill passed by the 
Congress, a two-thirds vote of both houses is needed to overrule his veto and make 
the bill a law. The President appoints the federal judges, ambassadors, and hundreds 
of government officials. He is aided by an elected Vice President. 

Under the U.S. Constitution a sitting President may be removed from office by an 
impeachment process whereby the House of Representatives, upon sufficient evi-
dence, brings a "bill of impeachment" voted for by two-thirds of its membership. 
Next comes a trial in the Senate, with the Chief Justice of the United States acting 
as the judge and the Senators as the jury. 

a federal income tax —  
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Text Na 2 

Enforcing the law 

Governments have many ways of making sure that citizens obey the law. They make 
the public aware of what the law is and try to encourage social support for law and 
order. They use police forces to investigate crimes and catch criminals. They autho- 
î ^^^^^^^-^—  '        '    • ^^^^™      ii.Hî ^^^Mi             ^—i^^       ••   i i ------- , ^ _ ^ ^  -̂   15 J 



IT 

rize courts to complete the investigation of criminal and civil offences and to pass 
sentences to punish the guilty and deter others. And they make efforts to re-educate 
and reform people  who have  broken the  law.  Which of  these  is  most  effective  in  
enforcing the law? 

The laws of aJ] countries are to be found in written records - the legal codes of 
countries with continental systems the statutes and case judgments of common law 
countries, warnings on official forms, and notices in public buildings. Many people 
do not know where to find these records and do not find it easy to read them. But 
ignorance of the law is almost never a defence for breaking it. Governments usually 
expect citizens to be aware of the laws which affect their lives. Sometimes this seems 
very harsh, for example, when the law is very technical. Shopkeepers in England 
have been prosecuted for selling books on Sunday, although they were allowed to 
sell magazines. However, there are many laws, such as those prohibiting theft, 
assault and dangerous driving which simply reflect social and moral attitudes to 
everyday behavior. In such cases a person knows he is breaking the law, even if he 
doesn't know exactly which taw it is. 

Role of police force 

The police have many functions in the legal process. Though they are mainly con-
cerned with criminal law, they may also be used to enforce judgments made in civil 
courts. As well as gathering information for offences to be prosecuted in the courts, 
the police have wide powers to arrest, search and question people suspected of 
crimes and to control the actions of members of the public during public demonstra-
tions and assemblies. In some countries, the police have judicial functions, for exam-
ple,  they  may make a  decision  as  to  guilt  in  a  driving  offense  and impose  a  fine,  
without the involvement of a court, in Britain, when someone is found in possession 
of marijuana, the police may confiscate it and issue a formal warning rather than 
refer the matter to a court. 

The mere presence of the police is a factor in deterring people from committing 
offences. 

Text  3 

Human rights 

In I960, Peter Benenson, a British lawyer, read about two students who had been 
sentenced to seven years' imprisonment for drinking a toast to freedom during the 
Salazar dictatorship in Portugal. He joined with others to start a campaign for pris 
oners of conscience - people who had never used or advocated violence and were 
simply  in  prison because  of  their  political  or  religious  beliefs.  This  was  the  begin  
ning of Amnesty International, the largest of many organizations in the world which 
put pressure on governments to observe human rights. By gathering information, 
creating publicity and writing letters. Amnesty has helped to speed up the release of 
such prisoners all over the world. It also campaigns for fair trials for political prison 
ers, an end to torture and inhumane treatment, and the abolition of the death 
penalty. Amnesty and other groups, such as the Anti-Slavery Society and Index on 
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Censorship, have helped make more and more people aware of the concept of 
human rights - rights that go beyond the laws of one country. 

Yet, not everyone agrees that merely being bom as a human being entitles someone 
to certain freedoms and treatment, and those who do agree have different opinions 
as to what these rights are. What needs to be considered here more than the nature 
of such rights is to whom they apply. A constitutional nght is one which a state 
guarantees to its own citizens and, sometimes, to foreigners who are within its 
jurisdiction. But a human right is one to which people all over the world are entitled, 
whatever their nationality arid wherever they live. 

Text  4 

Arbitration 

Until recently the law and lawyers tended to prefer litigation to arbitration as a 
means of resolving disputes. Today more and more controversies are submitted for 
a final and binding decision to a person or persons other than the judicial tribunals 
provided by ordinary process of law. 

There are several advantages to using arbitration as a substitute for litigation. For 
one thing it is much quicker and far less expensive. An issue can be submitted to 
arbitration and decided in less time than it takes to complete just the pleading phase 
of a lawsuit. Arbitration also creates less hostility than does litigation, and it allows 
the parties to continue their business relationship while the dispute is being decided. 
Finally, under the arbitration process complex issues can be submitted to an expert 
for decision. For example, if an issue arises concerning construction of a building, 
by using arbitration it can be submitted to an architect for decision. Besides lawyers 
other specialists frequently serve as arbitrators; physicians decide issues relating to 
physical disabilities, certified public accountants decide those regarding the book 
value of stock, and engineers, decide issues relating to industrial production. Of 
course a substantial amount of arbitration is also conducted by the academic com-
munity, especially in the area of labor relations. 

The process of arbitration must be distinguished from mediation. Arbitration 
provides a binding decision. In mediation the third party assists the parties in seek-
ing a compromise, but the mediator lacks authority to impose a binding solution. 
The purpose of mediation is to supply unbiased input into the negotiations and to 
encourage conciliation. The purpose of arbitration is the final solution of the dis-
pute. 

Litigation 

The Function nf Courts. Many controversies  cannot  be  settled  by  the  parties  or  by  
arbitration. When other methods for resolving conflicts and controversies cannot or 
have not succeeded there must be an ultimate method for accomplishing this goal. 
Our system of government has selected courts for this purpose. Courts settle contro-
versies between persons and between persons and the state. 

The role of law applied by the court to the facts as found by the jury or court 
produces a decision that settles the controversy. Although there are obviously other 
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agencies of government that resolve controversies, it is peculiar to our system that 
for final decision all controversies may ultimately end up in court. 

Text  5 
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